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United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States for the 

District of Columbia 

Law No. 84,501 

Norman R. Hamilton, Receiver of Seventh Street Savings 

Bank, Plaintiff, 

vs. 

Ida L. Bergling, Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Filed Sep 12 1934 

In the Supreme Court of the District of Columbia 
Holding a Law Court 
Law No. 84,501 

Norman R. Hamilton, Receiver of Seventh Street Savings 
Bank, 1406 G Street, Northwest, Plaintiff, 

vs. 

Ida L. Bergling, 1535 Kearney Street, Northeast, 

Defendant . 

Declaration 
Count I 

The plaintiff, Norman R. Hamilton, the duly appointed, 
qualified and acting Receiver of the Seventh Street Savings 
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Banks, a corporation, having been appointed as such on De¬ 
cember 21, 1933, by the Comptroller of the Currency of the 
United States pursuant to law, by his attorneys Angus W. 
McLean and Charles E. Wainwright, sues the defendant 
Ida L. Bergling, for that: The Seventh Street Savings 
Bank is a banking corporation organized under the laws of 
the State of West Virginia. The articles of incorporation of 
said banking corporation were dated July 1,1912, and were 
granted July 2, 1912, and by said articles of incorporation 
it was provided that the said banking corporation should 
hhve a principal place of business at 1316 Seventh Street, 
Northwest, in the City of Washington, District of Colum¬ 
bia, in order to carry on and conduct a general commercial, 
discount, deposit and savings bank business in the District 
of Columbia and elsewhere, consistent with the laws of the 
United States so far as applicable to said bank, and con¬ 
sistent with the laws of the State of West Virginia, as ap¬ 
pears from a true copy of said articles of incorporation at¬ 
tached hereto and made a part hereof marked Exhibit “A”; 
that thereafter said banking corporation established, and 
continuously maintained a banking house located 
2 within the City of Washington, District of Colum¬ 
bia, where commercial and savings deposits were re¬ 
ceived and where a general banking business was conducted, 
and no other banking house was established or main¬ 
tained, and no other banking business was conducted by 
said banking corporation within or outside of the District 
of Columbia; that said bank, its officers and shareholders, 
and the business conducted bv them, thereby became sub- 
ject to the jurisdiction and authority of the Comptroller of 
the Currency to take possession of said banking corporation, 
under authority of law hereinafter referred to, when, in his 
opinion, it became necessary to take possession of said bank 
for the reasons and in the manner and to the same extent, 
as are provided in the laws of the United States with re¬ 
spect to national banks. That on March 6, 1933, the Presi¬ 
dent of the United States issued a proclamation declaring 
a bank holiday and suspending all banking transactions, 
and on March 9,1933, said bank holiday was continued, and 
after said March 6, 1933, no state banks doing business in 
the District of Coumbia were permitted to reopen unless 
licensed by the Comptroller of the Currency; that the 
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Seventh Street Savings Bank was not licensed to open, and 
on March 14,1933, the Comptroller of the Currency, acting 
pursuant to the provisions of the “Bank Conservation Act”, 
appointed a Conservator for said bank, having determined 
that it was necessary so to do in order to conserve its assets, 
who acted as such until December 21,1933, at which time the 
Comptroller determined that said bank was insolvent, and 
unable to pay its legal debts and obligations, and deter¬ 
mined it to be necessary to take possession of said bank and 
close up its affairs and did take possession thereof and on 
December 21, 1933, the said Comptroller of the Currency 
appointed plaintiff herein as Receiver thereof, and there¬ 
upon plaintiff duly qualified, and since that time plaintiff 
has been, and is now, acting in performance of his duties. 
That on said December 21, 1933, and at all times herein¬ 
after mentioned, the said Seventh Street Savings Bank had 
a paid-up capital of One Hundred Thousand Dollars 
3 ($100,000), consisting of One Thousand (1000) shares 

of a par value of One Hundred Dollars ($100) per 
share; that on said December 21, 1933, the defendant Ida 
M. Bergling owned and held twenty (20) shares of the 
capital stock of said bank, of a par value of One Hundred 
Dollars ($100) per share; that this action is brought by the 
the plaintiff, Norman R. Hamilton as Receiver of the Sev¬ 
enth Street Savings Bank, to recover of and from the defen¬ 
dant the payment of an assessment against her as the owner 
and holder of said twenty (20) shares of capital stock of said 
bank, levied as hereinafter set forth on account of the lia¬ 
bility for the debts of said bank imposed upon the share¬ 
holders thereof as hereinafter stated; that on December 
21, 1933, the date of the appointment of plaintiff as Re¬ 
ceiver as aforesaid, the laws of the District of Columbia 
(Title 5, Section 298, Code of the District of Columbia, 1929) 
contained a provision which, as amended and now in force, 
provides as follows: 

“Banking institutions to be under supervision of Comp¬ 
troller of Currency.—All savings banks or savings com¬ 
panies, or trust companies, or other banking institutions, 
organized under authority of any act of Congress to do 
business in the District of Columbia, or organized by vir¬ 
tue of the laws of any of the States of this Union, and hav¬ 
ing an office or banking house located within the District of 



4 I IDA L. BERGLING VS. JUSTUS S. WARDELL, RECEIVER. 

Columbia where deposits or savings are received, shall be, 
and are hereby, required to make to the Comptroller of the 
Currency and to publish all the reports which national 
banking associations are required to make and publish 
under the provisions of sections 5211, 512, and 5213 of the 
Revised Statutes of the United States, and shall be subject 
to the same penalties for failure to make such reports as 
are therein provided, which penalties may be collected by 
suit before the supreme court of the District of Columbia. 
And the Comptroller shall have power, when in his opinion 
it is necessary, to take possession of any such bank or com¬ 
pany, for the reasons and in the manner and to the same 
extent as are provided in the laws of the United States with 
respect to national banks: Provided, however , That bank¬ 
ing institutions having offices or banking houses in foreign 
countries as well as in the District of Columbia shall only 
be required to make and publish the reports provided for 
in this section semiannually: Avd provided further, That 
all publications authorized or required by said section 5211 
of the Revised Statutes of the United States, and all other 
publications authorized or required by existing law to be 
made in the District of Columbia, shall be printed in two 
or more daily newspapers of general circulation, published 
in the City of Washington, one of which shall be a morning 
newspaper.”; 

that on said January 18, 1934, the Act of December 
4 23, 1913, (Sec. 64, Title 12, U. S. C. A.) provided as 

follows: 

“Individual liability of shareholders; transfer of shares. 
The stockholders of every national banking association shall 
be held individually responsible for all contracts, debts, and 
engagements of such association, each to the amount of his 
stock therein, at the par value thereof in addition to the 
amount invested in such stock. The stockholders in any 
national banking association who shall have transferred 
their shares or registered the transfer thereof within sixty 
days next before the date or the failure of such association 
to meet its obligations, or with knowledge of such impend¬ 
ing failure, shall be liable to the same extent as if they had 
made no such transfer, to the extent that the subsequent 
transferee fails to meet such liability; but this provision 
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shall not be construed to affect in anv wav anv recourse 

•/ V 

which such shareholders might otherwise have against those 
in whose names such shares are registered at the time of 
such failure.”; 

that by reason thereof and by reason of the conducting of a 
business of banking in the District of Columbia with the 
knowledge thereof, the shareholders of the Seventh Street 
Savings Bank became subject to the jurisdiction and au¬ 
thority of the Comptroller of the Currency, and to the same 
liabilities and responsibilities as are imposed by law upon 
the holders and owners of shares of the capital stock of 
national banks; that on July 5, 1934, the Comptroller of 
the Currency determined that in order to pay the debts of 
said bank, it was necessary to enforce the individual lia¬ 
bility of the shareholders of the Seventh Street Savings 
Bank and made an assessment and requisition upon said 
shareholders for One Hundred Thousand Dollars ($100,000) 
to be paid by them on or before August 13, 1934, said 
amount constituting an assessment of One Hundred per 
cent (100 %) of the par value of the shares of the capital 
stock of said bank, and directed plaintiff, as Receiver of 
said bank, to take all necessary to proceedings, by suit or 
otherwise, to enforce to that extent the said individual lia¬ 
bility of the said shareholders; that plaintiff has made 
demand upon each and every one of the shareholders of 
the Seventh Street Savings Bank for the payment of a sum 
equal to the par value of each and every share of the 
capital stock of said banking corporation held or owned by 
them, respectively, at the time of the bank’s failure, all of 
which appears from a true copy of said assessment and 
said demand upon said shareholders, attached hereto, and 
made a part hereof marked “Exhibit B”; that the 
5 assessment levied on the defendant, Ida L. Bergling, 
as the holder and owner of twenty (20) shares of the 
capital stock of said banking corporation, amounts 
to Two Thousand Dollars ($2000), which amount became 
due and payable on August 13, 1934, but the same was not 
and has not, nor has any part thereof, been paid by said 
defendant or by any one on her behalf, although payment 
has been demanded. 
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AVHEREFORE, plaintiff claims judgment from and 
against the defendant, Ida L. Bergling, in the sum of Two 
Thousand Dollars ($2000), together with interest thereon 
at the rate of six per cent (6%) per annum from August 13, 
1934, until paid, besides cost of this suit. 

Count II 

The plaintiff, Norman R. Hamilton, the duly appointed, 
qualified and acting Receiver of the Seventh Street Savings 
Bank, a corporation, having been appointed as such on De¬ 
cember 21, 1933, by the Comptroller of the Currency of 
the United States pursuant to law, by his attorneys Angus 
AV. McLean and Charles E. AVainwright, sues the defendant 
Ida L. Bergling, for that: The Seventh Street Savings 
Bank is a banking corporation organized under the laws of 
the State of AA'est Virginia. The articles of incorporation of 
said banking corporation were dated July 1,1912, and were 
granted July 2, 1912, and by said articles of incorporation 
it was provided that the said banking corporation should 
have a principal place of business at 1316 Seventh Street, 
Northwest, in the City of AVashington, District of Colum¬ 
bia, in order to carry on and conduct a general commercial, 
discount, deposit and savings bank business in the District 
of Columbia and elsewhere, consistent with the laws of the 
United States so far as applicable to said bank, and consist¬ 
ent with the law’s of the State of AVest Virginia, as appears 
from a true copy of said articles of incorporation attached 
hereto and made a part hereof marked Exhibit “A”; that 
thereafter said banking corporation established, and con¬ 
tinuously maintained a banking house located within the 
City of AVashington, District of Columbia, w’here 
6 commercial and savings deposits w’ere received and 
w’here a generarbanking business was conducted, and 
no other banking house was established or maintained, and 
no other banking business was conducted by said banking 
corporation within or outside of the District of Columbia; 
that said bank, its officers and shareholders, and the busi¬ 
ness conducted by them, thereby became subject to the 
jurisdiction and authority of the Comptroller of the Cur¬ 
rency to take possession of said banking corporation, when, 
in his opinion, it became necessary to take possession of 
said bank for the reasons, and in the manner and to the 
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same extent, as are provided in the laws of the United 
States with respect to national banks, That on March 6, 
1933, the President of the United States issued a proclama¬ 
tion declaring: a bank holiday and suspending all banking 
transactions, and on March 9, 1933, said bank holiday was 
continued, and after said March 6, 1933, no state banks do¬ 
ing business in the District of Columbia were permitted to 
reopen unless licensed by the Comptroller of the Currency; 
that the Seventh Street Savings Bank was not licensed to 
open, and on March 14, 1933, the Comptroller of the Cur¬ 
rency, acting pursuant to the provisions of the “Bank Con¬ 
servation Act”, appointed a Conservator for said bank, 
having determined that it was necessary to do so in order 
to conserve its assets, who acted as such until December 
21, 1933, at which time the Comptroller determined that 
said bank was insolvent, and unable to pay its legal debts 
and obligations, and determined it to be necessary to take 
possession of said bank and close up its affairs and did take 
possession thereof and on December 21, 1933, the said 
Comptroller of the Currency appointed plaintiff herein as 
Receiver thereof, and thereupon plaintiff duly qualified, 
and since that time plaintiff has been, and is now, acting 
in performance of his duties. That on said December 21, 
1933, and at all times hereinafter mentioned, the said 
Seventh Street Savings Bank had a paid-up capital of One 
Hundred Thousand Dollars ($100,000.00), consisting of One 
Thousand (1000) shares of a par value of One Hun- 
7 dred Dollars ($100.00) per share; that on said De¬ 
cember 21,1933, the defendant Ida M. Bergling owned 
and held twenty (20) shares of the capital stock of said 
bank, of a par value of One Hundred Dollars ($100.00) per 
share; that this action is brought by the plaintiff, Norman 
R. Hamilton as Receiver of the Seventh Street Savings 
Bank, to recover of and from the defendant the payment of 
an assessment against her as the owner and holder of said 
twenty (20) shares of the capital stock of said bank, levied 
as hereinafter set forth on account of the liability for the 
debts of said bank imposed on the shareholders thereof as 
hereinafter stated; that Article II, Section 6 of the Consti¬ 
tution of the State of West Virginia, adopted in 1872 pro¬ 
vides as follows: 
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“The legislature may provide, by a general banking law, 
for the creation and organization of banks of issue and cir¬ 
culation, but the stockholders of any bank hereafter author¬ 
ized by the laws of this state, whether of issue, deposit or 
discount, shall be personally liable to the creditors thereof, 
over and above the amount of stock held by them respec¬ 
tively to an amount equal to their respective shares so 
held, for all its liabilities accruing while they are such 
stockholders.’’ 


that Section 3138 of the 1932 Code of Laws of the State of 
West Virginia provides as follows: 

“Liability of Stockholders.—Each stockholder of any 
banking institution, organized under the laws of this State, 
in addition to the liability imposed upon him as a stock¬ 
holder of a corporation under the provisions of article one 
of this chapter, shall be liable to the creditors of the banking 
institution, on obligations accruing while he is a share¬ 
holder, to an amount equal to the par value of the shares of 
stock held by him; and no sale or transfer of the shares of 
stock made by any such stockholder, after the liability of the 
banking institution originated or accrued, shall relieve the 
stockholder from the liability imposed by this section. Any 
proceeding in equity to enforce the liability of stockholders 
imposed by this section may be prosecuted severally against 
any one stockholder or jointly against any number of stock¬ 
holders. ’ ’ 


(1913, C. 21; Code 1923, C. 54; Section 78a (3); 1929 C. 23, 
section 9; C. 31, article 4, section 16, Official Code of West 
Virginia, 1931.) 

that by reason thereof and by reason of the conduct¬ 
ing of a business of banking in the District of Co¬ 
lumbia with the knowledge thereof, and by reason 
of the further fact that during the period in which 
defendant was the owner and holder of said stock 
obligations accrued in excess of the amount of the capital 
stock of said bank, which said obligations are unpaid, 
8 the shareholders of the Seventh Street Savings Bank 
became subject to the jurisdiction and authority of 
the Comptroller of the Currency, and to the same liabilities 
and responsibilities as are imposed by law upon the holders 
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and owners of shares of the capital stock of national banks; 
that on July 5, 1934, the Comptroller of the Currency de¬ 
termined that in order to pay the debts of said bank, it 
was necessary to enforce the individual liability of the 
shareholders of the Seventh Street Savings Bank and 
made an assessment and requisition upon said share¬ 
holders for One Hundred Thousand Dollars ($100,000.00) 
to be paid by them on or before August 13, 1934, said 
amount constituting an assessment of One Hundred per 
cent (100%) of the par value of the shares of the capital 
stock of said bank, and directed plaintiff, as Receiver of 
said bank, to take all necessary proceedings, by suit or 
otherwise, to enforce to that extent the said individual lia¬ 
bility of the said shareholders; that plaintiff has made 
demand upon each and every one of the share holders of 
the Seventh Street Savings Bank for the payment of a 
sum equal to the par value of each and every share of the 
capital stock of said banking corporation held or owned 
by them, respectively, at the time of the bank’s failure, 
all of which appears from a true copy of said assessment 
and said demand upon said shareholders, attached hereto, 
and made a part hereof marked “Exhibit B”; that the 
assessment levied on the defendant, Ida L. Bergling, as 
the holder and owner of twenty (20) shares of the capital 
stock of said banking corporation, amounts to Two Thou¬ 
sand Dollars ($2,000.00), which amount became due and 
payable on August 13, 1934, but the same was not and has 
not, nor has any part thereof, been paid by said defen¬ 
dant or by any one on her behalf, although payment has 
been demanded. 

WHEREFORE, plaintiff claims judgment from and 
against the defendant, Ida L. Bergling, in the sum of 
Two Thousand Dollars ($2,000.00), together with inter¬ 
est thereon at the rate of six per cent (6%) per annum 
from August 13, 1934, until paid, besides costs of this suit. 

ANGUS W. McLEAN 
CHARLES E. WAINWRIGHT 
Attorneys for Norman R. 
Hamilton, Receiver, Seventh 
Street Savings Bank. 
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9 Filed September 12 1934 

Certificate For Certified Copy 

Treasury Department 

Office of the Comptroller of the Currency ss: 

tinder the provisions of Section 884 of the Revised 
Statutes of the United States, I, E. H. Gough, Acting 
Comptroller of the Currency, do hereby certify that the 
paper hereto attached is a true and complete photostat 
copy of the original Certificate of Incorporation of Seventh 
Street Savings Bank, Washington, D. C., and the whole 
of such original on file and of record in this office. 

IN TESTIMONY WHEREOF, I have hereunto sub¬ 
scribed my name and caused by seal of office to be affixed 
to these presents at the Treasury Department, in the City 
of Washington and District of Columbia, this 27th day of 
August, A. D. 1934. 

I E H GOUGH 

(Seal) Acting Comptroller of the 

Currency. 

10 Certificate of Incorporation. 

State of West Virginia. 

Seventh Street Savings Bank. 

I, Stuart F. Reed, Secretary of the State of West Vir¬ 
ginia, hereby certify that art agreement duly acknowl¬ 
edged and accompanied by the proper affidavits has been 
this day delivered to me, which agreement is in the words 
and figures following; 

I. The undersigned agree to become a corporation by 
the name of, Seventh Street Savings Bank. 

II. The principal place of business of said corporation 
shall be located at No. 1316 Seventh Street, N. W., in the 
City of Washington, District of Columbia; later it will be 
moved in its permanent quarters of said street and City; 
there will be no chief works at present, but, if later, it will 
be at above address. 


IDA L. BERGLIXG VS. JUSTUS S. WARDELL, RECEIVER. 11 


III. The objects and purposes for which this corpora¬ 
tion is formed are as follows: 

To carry on and conduct a general commercial, dis¬ 
count, deposit and savings bank business in the District 
of Columbia, and elsewhere, consistent with the laws of 
the United States so far as applicable thereto to these 
banks, and consistent with the laws of the State of West 
Virginia; also all such incidental powers as may be neces¬ 
sary to carry on the business of banking by discounting 
promissory notes, negotiating drafts, bills of exchange, 
and other evidences of indebtedness, receiving deposits, 
buying and selling exchange, bank notes, bullion or coin 
and by loaning money on personal or other security, and 
personal and real property; purchase, hold, sell, use and 
dispose of personal and real estate, consistent with the 
laws of the State of West Virginia, and in fact do each and 
everything proper and permitted to be done by banks of 
discount, deposit and savings under the laws of said State. 

IV. The amount of the total authorized Capital Stock 
of said corporation shall be Fifty Thousand Dollars, ($50,- 
000.00) (subject to be increased from time to time, in 

such manner and proceedings as the laws may di¬ 
ll rect;) which shall be divided into (500) Five Hun¬ 
dred Shares of the par value of One Hundred Dol¬ 
lars, each; of which authorized capital stock the amount of 
Fifty Thousand Dollars, has been subscribed, and the 
amount of Thirty Thousand ($30,000.00) Dollars, has been 
paid. 

V. The names and post office addresses of the incor¬ 
porators and number of shares of stock subscribed by 
each, are as follows: 


Names. 


P. O. Address. 


Charles W. Fairfax, 1622 21st N. W., Wash., D. C. 
Charles S. Shreve, Jr., 1543 Sth St. N. W., Wash., D. C. 


No. shares 


common 


stock 

Total 

. C. 100 

100 

100 

100 

C. 100 

100 

150 

150 

50 

50 
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VI. This corporation is to continue perpetually. 

Given under our hands this 1st day of July, A. D., 1912. 

SOMERSET R. WATERS. 

AUGUST H. PLUGGE. 

HARRY KAUFMAN. 

CHARLES W. FAIRFAX. 

CHARLES S. SHREVE, JR, 

Wherefore the corporators named in said agreement 
and who have signed the same and their successors and 
assigns are hereby declared to be from this date perpetu¬ 
ally a corporation by the name and for the purposes set 
forth in said agreement; Given under my hand and the 
great seal of the said State at the City of Charleston, this 
second day of July, Nineteen Hundred and Twelve. 

STUART F. REED, 

(Seal.) Secretary of State. 

12 Agreement For Incorporation. 

I. The undersigned agree to become a corporation by 
the name of, Seventh Street Savings Bank. 

II. The principal place of business of said corporation 
shall be located at No. 1316 Seventh Street, N. W., in the 
City of Washington, District of Columbia, and later it 
will be moved to its permanent quarters on said street and 
City. 

III. The objects and purposes for which this corpora¬ 
tion is formed are as follows; To carry on and conduct a 
general commercial, discount, deposit and Savings Bank 
business, in the District of Columbia and elsewhere, con¬ 
sistent with the laws of the United States so far as ap¬ 
plicable thereto these banks, and with the laws of the 
State of West Virginia, also all such incidental powers as 
may be necessary to to carry on the business of Banking 
by discounting promissory notes, negotiating drafts, bills 
of exchange, and other evidence of indebtedness receiv¬ 
ing deposits, buying and selling exchange, bank notes, bul¬ 
lion or coin, and by loaning money on personal or other 
security and personal and real property, purchase, hold, 
sell, use and dispose of personal and real estate consistent 
with the laws of said State of West Virginia; and in fact 
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do each and everything proper and permitted to be done 
by banks of discount deposit and savings under the laws 
of said State. 

IV. The amount of authorized capital stock of said cor¬ 
poration shall be Fifty Thousand Dollars ($50,000.00) sub¬ 
ject to be increased from time to time in such manner 
and proceedings as the laws may direct, which shall be 
divided into five hundred shares of the par value of One 
Hundred Dollars each; of which authorized capital stock 
the amount of Fifty Thousand Dollars ($50,000.00) has 
been subscribed; and the amount of Thirty Thousand 
($30,000.00) has been paid in. 

Only one class of stock. 

V. The names and addresses of the incorporators and 
the number of shares for each are as follows; 

Shares 


Somerset R. Waters, 1219 Mass. Avc. X. W., Wash., D. C. 100 

August H. Pluggc, 1310 13th St. X. W, Wash., D. C. 100 

Harry Kaufman, 1252 Columbia Road, Wash., D. C. 100 

Charles W. Fairfax, 1622 21st St., X. W., Wash., D. C. 150 

Charles S. Shreve, Jr., 1543 8th St, X. W., Wash., D. C. 50 


VI. This corporation is to be perpetual. 

Given under our hands this 1st day of July, A. D., 1912. 

SOMERSET R. WATERS. 
AUGUST H. PLUGGE. 
HARRY KAUFMAN. 

ClIAS. W. FAIRFAX. 

CHAS. S. SHREVE, JR. 

District of Columbia, to wit: 

I, John D. Howard, a Notary public, in and for the Dis¬ 
trict aforesaid hereby certify that Somerset R. Waters, 
August H. Plugge, Harry Kaufman, Charles W. 
13 Fairfax and Charles S. Shreve, Jr., whose names 
are signed to the foregoing instrument bearing date 
on the 1st day of July, 1912, this day personally appeared 
before me in my said county and severally acknowledged 
their signatures to the same. And I further certify that 
Harry Kaufman and Somerset R. Waters, two of the 
corporators named in the said agreement made oath be¬ 
fore me that the amount therein stated to have been paid 
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on the capital has been in good faith paid in for the pur¬ 
poses and business of the intended corporation, without any 
intention or understanding that the same shall be with¬ 
drawn therefrom before the expiration or dissolution of 
of this corporation. 

Given under my hand and official seal this 1st day of 
Julv, 1912. 

JOHN D. HOWARD, 

Notarial Seal Notary Public, D. C. 


14 File No. 2708 

Filed September 12 1934 
1 Assessment Upon Shareholders 

Treasury Department 
Office of the 

Comptroller of the Currency 

In the matter of Seventh Street Savings Bank Washington, 

District of Columbia 

Washington, D. C., July 5, 1934. 
To All Whom It May Concern: 

Whereas, it appears to my satisfaction that in order to 
pay the debts of the “Seventh Street Savings Bank,” a 
corporation doing business in the District of Columbia, 
now in Receivership, it is necessary to enforce the in¬ 
dividual liability of the stockholders therefor to the extent 
hereinafter mentioned, as prescribed by law. 

Now ,Therefore, by virtue of the authority vested in me 
bv 1 law, I do hereby make an assessment and requisition 
upon the shareholders of the said “Seventh Street Savings 
Bank,” for One Hundred Thousand ($100,000.00) Dollars, 
to be paid by them on or before the thirteenth day of 
August, 1934, and I hereby make demand upon each and 
every one of them for the par value of each and every share 
of the capital stock of said corporation held or owned by 
them, respectively, at the time of its failure; and I hereby 
direct Norman R. Hamilton, the Receiver heretofore ap- 
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pointed, to take all necessary proceedings, by suit or other¬ 
wise, to enforce to that extent the said individual lia¬ 
bility of the said shareholders. 

In Witness Whereof I have hereto set my hand and 
caused my seal of office to be affixed to these presents, at 
the City of Washington, in the District of Columbia, this 
fifth day of July, A. D. 1934. 

J. F. T. O’CONNOR, 

(Seal) Comptroller of the Currency. 

15 Office of Receiver 

Seventh Street Savings Bank 
Washington, District of Columbia 

Washington, D. C-, July 9, 1934. 

You Will Please Take Notice That the Comptroller of 
the Currency has, on July 5, 1934, levied an assessment 
upon the shareholders of “Seventh Street Savings Bank,” 
Washington, District of Columbia, on the par value of each 
and every share, payable at the office of the Receiver, on 
or before August 13, 1934. 

The Receiver is, however, authorized by the Comptroller 
to grant an extension, without interest, to shareholders 
who pay 25 per centum of the assessment on or before 
that date, and who will give a written obligation, satis¬ 
factorily guaranteed, to pay 25 per centum additional on 
or before September 13, 1934, 25 per centum additional on 
or before October 13, 1934, and the remaining 25 per 
centum on or before November 13, 1934. 

Deferred Payments will bear interest at the legal rate 
in the District of Columbia, except that the interest may 
be abated in the case of any shareholder who pays one 
fourth of his assessment on or before August 13, 1934, and 
who pays the remaining installments on or before the 
dates at which they mature under the terms of this ex¬ 
tension. 

You are therefore requested to pay the assessment on 
the.shares of stock standing in your name in ac¬ 

cordance with the foregoing order and this notice. Your 
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prompt compliance will be of great benefit to creditors of 
this trust and advance materially its liquidation. 


Receiver, Seventh Street Savings 
Bank, 1406 G Street N. W., 
Washington, D. C. 


To 


Note: Make all checks payable to Norman R. Hamilton, 
Receiver. 

Amount of Assessment $. 

16 Demurrer to Plaintiff’s Declaration 

Filed Feb 27 1935 

The defendant, Ida L. Bergling, by her attorneys, E. 
Hilton Jackson and William E. Richardson, says that the 
plaintiff’s declaration, and each count thereof, is bad in 
substance. 

E. HILTON JACKSON 
WILLIAM E. RICHARDSON 
Attorneys for Defendant 

Memorandum 

Among the questions of law which will be presented 
on the hearing of the foregoing Demurrer, are the follow¬ 
ing: 

As to Count I of Declaration: 

That the First Count of plaintiff’s declaration is based 
wholly upon the erroneous assumption that the liability 
imposed by law upon the stockholders of National banks 
was imposed upon the stockholders of the Seventh Street 
Savings Bank, by the fact that said Bank conducted a 
banking business within the District of Columbia, whereas 
in fact, the liability of said stockholders is not governed or 
affbcted by the laws relating to the liability of stockholders 
of National banks. 
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As to Count II of said Declaration: 

1. That the laws of West Virginia imposing a liability 
upon stockholders in banks incorporated in that State, 
imposed such liability only in respect to liabilities of the 
institution incurred during the period of time such shares 
of stock were owned by the defendant; that it is necessary 
for the plaintiff to allege the duration of the period of such 

stock ownership by the defendant during which 
17 time such liabilities are claimed to have accrued, 
and the fact and extent of deficiency for which it is 
claimed the defendant is liable. 

2. That the defendant’s liability, if any, is one existing 
solely by virtue of the laws of the State of West Virginia, 
and does not extend to alleged liabilities created by ultra 
vires acts of the banking institution; that this Court takes 
judicial notice of the fact that by Act of the State Legis¬ 
lature of February 28, 1929, (Ch. 23, Sec. 5), all banking 
institutions incorporated under the laws of the State of 
West Virginia, were prohibited from transacting any 
banking business at any place other than the principal 
office of the corporation within the State of West Vir¬ 
ginia; that it appears from the allegations of the Declara¬ 
tion that the alleged assessment of the Comptroller of the 
Currency upon the stockholders of this Bank, including 
the defendant, was inclusive of the period from February 
28, 1929, until the date of the assessment; and that the 
defendant is not responsible for the amount of said assess¬ 
ment, and said declaration does not inform this defendant 
as to what, if any, liabilities are claimed to have been in¬ 
curred during such period as would justify a claim against 
her. 

3. That under the laws of the State of West Virginia, 
affecting the liability of stockholders and banks organized 
thereunder, except in the case specifically provided therein 
of a suit for the collection of stock liability instituted by 
the State Superintendent of Banking, no liability exists 
except that liability of an equitable nature, apportionable 
among the several holders of stock in an amount ascer¬ 
tainable only in an action wherein the several owners are 
joined and the amount fixed and determined. 

4. That the liability imposed upon stockholders of banks, 
by the law T s of West Virginia, is secondary and not as- 
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certainable except in a proceeding wherein each in- 

18 dividual stockholder has a right to a hearing in re¬ 
spect to the deficiency in assets, for which he may 

be liable, and the determination by the Comptroller of the 
extent of liability in the manner provided under the Na¬ 
tional Banking Laws, and as it occurred in the present 
case, is irrelevant and immaterial. 

5. That it appears from the declaration that the assess¬ 
ment made by the Comptroller, which is alleged to be the 
basis of the action, was made upon the stockholders of 
record at the time said assessment was levied without re¬ 
gard to (a) the length of time during which said parties 
assessed had owned said stock and the obligations of prior 
owners to pay liabilities accruing during their terms of 
ownership, (b) without regard to the fact that during a 
period commencing March 1, 1929, and extending to the 
time of said assessment, the transaction of banking busi¬ 
ness in the District of Columbia was prohibited to said 
bank by the laws of the State of "West Virginia, and no 
liabilities thereby incurred were chargeable to its stock¬ 
holders in ascertaining their constitutional liability. 

6. That it does not appear from said declaration that 
said corporation, chartered as alleged, was ever author¬ 
ized to engage in banking by the issuance of a certificate or 
permit to that effect by the Superintendent of Banks after 
its organization had been completed, as required by West 
Virginia Acts of 1901, Ch. 83; 1905, Ch. 45; 1907, Ch. 79; 
1913, Ch. 21; Code, 1923, Ch. 54, Sec. 78a (2); 1929, Ch. 23, 
Sec. 2; Code, 1932, Sec. 3127. 

E. HILTON JACKSON 
WM. E. RICHARDSON 
Attorneys for Defendant. 

19 Supreme Court of the District of Columbia 

Wednesday, April 3, 1935. 

Session resumed pursuant to adjournment, Hon. JEN¬ 
NINGS BAILEY, Justice, presiding. 

* # * 

Upon consideration of the demurrer filed herein, to the 
declaration, it is ordered that said demurrer be, and the 
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same is hereby overruled, without prejudice to raise the 
same questions later, with leave to plead within thirty 
days hereof. 

To the foregoing order the defendant by her attorneys 
of record notes an exception which is duly allowed. 


20 Defendant’s Pleas 

Filed August 7 1935 

# * # 

The defendant, for plea to the plaintiff’s declaration 
and to each count thereof states that she denies liability 
for the sum claimed in the plaintiff’s declaration, or any 
part thereof, upon the following grounds: 

That by the provisions of the Constitution and Laws of 
the State of West Virginia, this defendant is onlv liable 
as a stockholder of said Bank for the debts and liabilities 
which accrued during the period of her ownership of said 
stock; that by an Act of February 28, 1929, regulating all 
banking institutions incorporated under the Laws of the 
State of West Virginia, it was enacted that no banking in¬ 
stitution theretofore or thereafter incorporated under the 
provisions of said Laws should thereafter transact any 
banking business except at its principal office in the State 
of West Virginia; and this defendant savs that she ac- 
quired her shares of stock, referred to in the declaration, 
and became a stockholder in said Bank, after February 28, 
1929, and was not a stockholder prior to said date and is 
only chargeable with liability for debts and liabilities 
which accrued and were properly incurred after she be¬ 
came the owner of said stock; that the said Seventh Street 
Savings Bank, notwithstanding the provisions of said 
Act of February 28, 1929, continued to transact a bank¬ 
ing business in the District of Columbia, and did not 
transact any banking business or incur any liability or 
debts other than those incurred in transacting said busi¬ 
ness in the District of Columbia; that the said business 
was therefore ultra vires and not such a liability or in¬ 
debtedness as can be made the subject of an assessment 
against the stockholders of said Bank, including the de- 
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fendant herein. This defendant has no liability for 
21 1 any debts or liabilities of said institution accruing 
while she owned said stock. 

2. And for further plea to said declaration, this defen¬ 
dant states that the only liabilities incurred by a stock¬ 
holder under the Laws of the State of West Virginia are 
for debts and liabilities incurred while the particular stock¬ 
holder owns the shares of stock in respect of which an 
assessment is made; this defendant denies that the Comp¬ 
troller of the Currency made an assessment upon the stock¬ 
holders of said Bank, or upon her, for the debts or lia¬ 
bilities incurred or accrued while they or she, respectively, 
owned the shares of stock in said Bank, but on the con¬ 
trary, this defendant states that the said Comptroller made 
a purported assessment upon the stockholders of record 
of said Bank, as of the date it was closed, without regard 
to the matter of the proper accrual of said liabilities and 
without having before him the information with respect 
to the date of the accrual of said liabilities or the various 
periods during which said stock was owned by the per¬ 
sons attempted to be assessed, and this defendant there¬ 
fore states that said purported assessment, set forth in the 
said declaration, was void and of no effect. 

3. And for further plea to said declaration, this defen¬ 
dant states that there were no debts or liabilities of said 
Seventh Street Savings Bank which accrued during the 
period of her stock ownership, and she denies that she is 

liable for anv assessment or claim bv reason of her owner- 
* * 

ship of the shares of stock in said Bank. 

4. And for further plea to said declaration, this defen¬ 
dant states that by virtue of the Constitution of the State 
of West Virginia, she is entitled to a judicial hearing upon 

the fact of her liability and the extent thereof in 
22 respect of the shares of stock owned by her in the 
Seventh Street Savings Bank; that the Laws of the 
State of West Virginia and the provisions of its Consti¬ 
tution, as construed by its Courts, require such a hearing 
prior to the assessment or collection of a stock assessment, 
except in the case specially provided in said Laws of a 
receiver appointed by the State Superintendent of Bank¬ 
ing, in which case said Laws require an accounting and re¬ 
view and resettlement of the amount collected by a pro¬ 
ceeding in a court of equity; that under the provisions of 
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said Constitution and the Laws of said State, the receiver 
appointed by the Comptroller of the Currency has no au¬ 
thority to collect an assessment, except upon a hearing 
and adjudication of the amount to be so collected. 

E HILTON JACKSON 
WM E RICHARDSON 
Attorneys for Defendant. 


23 Plaintiff’s Demurrer to Defendant’s Pleas 

Filed August 7 1935 

* * ♦ 

The plaintiff, by his attorneys Brice Clagett and Charles 
E. Wainwright, says that defendant’s pleas to plaintiff’s 
declaration, and to each count thereof, are bad in sub¬ 
stance. 


Note 

The points intended to be argued in connection with the 
above demurrer are as follows: 

1. A liability exists on the part of the shareholders to 
pay the assessment. 

2. By doing business in the District of Columbia the 
shareholders of the Seventh Street Savings Bank sub¬ 
jected themselves to assessment liability. 

3. The liability of the shareholders of the Seventh 
Street Savings Bank arises from the Code of laws of the 
District of Columbia and the laws of the State of West 
Virginia. 

A Creation of the liability 

B Character and extent of liability 

C Enforcement of liability 

4. The doing of business in the District of Columbia 
was not ultra vires this banking corporation, as alleged 
in defendant’s first plea. 

5. Defendant shareholder is not entitled to an apportion¬ 
ment of liability among present and past shareholders as is 
alleged in defendant’s second plea. 

6. It is not necessary for plaintiff to show the period 
of defendant’s ownership of the stock, or the amount of 
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liability incurred by the bank and accrued during such 
stock ownership, as alleged in defendant’s second plea. 

7.: The allegations of defendant’s second plea constitute 
a collateral attack on the legalitv of the assessment levied 
by the Comptroller, which is not authorized or permitted 
by law. 

24 1 8. There is no merit in defendant’s contention 

that liability of the shareholder is limited to the 
amount of the liability incurred by the bank during owner¬ 
ship of the stock as alleged in defendant’s third plea. 

9. There is no merit in defendant’s contention that she 
is entitled to a judicial determination of the extent of her 
liability in respect to the shares of stock owned by her, 
prior to collection of the assessment in this action, as al¬ 
leged in defendant’s fourth plea. 

10. Defendant’s liability under the laws of the state 
of West Virginia is primary and not secondary, and can 
be enforced by the plaintiff receiver in this action, re¬ 
gardless of the procedure for collection outlined by the 
laws of the state of West Virginia. 

11. The Comptroller’s .determination in this instance 
of the necessity for the assessment is final, and can not be 
questioned by reason of any of the matters set forth in 
defendant’s pleas. 

12. Plaintiff’s action is properly at law, and it is not 
necessary to resort to an equity proceeding for the pur¬ 
pose of apportioning liabilities among the present and prior 
shareholders. 

13. And for other and further reasons apparent on face 
of the record. 

BRICE CLAGETT 
CHARLES E. WAIXWRIGHT 
Attorneys for Plaintiff 

25 Supreme Court of the District of Columbia 

October Term 1935 

Proceedings before the Supreme Court of the District of 
Columbia, holding Motions Court and Circuit Court Di¬ 
vision Numbers One, Two and Three in and for the District 
of Columbia, commencing the first Tuesday, it being the 1st 
day of October, A. D., 1935. 
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Tuesday, October 1, 1935. 

By order of Chief Justice ALFRED A. WHEAT and 
Associate Justices, JAMES M. PROCTOR, JOSEPH W. 
COX, and PEYTON GORDON, of the Supreme Court of 
the District of Columbia, these Divisions are opened by 
proclamation of the United States Marshal, pursuant to 
rule of Court. 

# • * 

Upon consideration of the demurrer filed herein, to the 
declaration, it is ordered that said demurrer be, and the 
same is hereby sustained as to the first count of the declara¬ 
tion and overruled as to the second count of the declara¬ 
tion. And thereupon, the pleas of the defendant are to 
stand as to the second count of the declaration. Further, 
upon consideration of the demurrer filed herein, to defen¬ 
dant’s pleas, it is ordered that said demurrer be, and the 
same is hereby sustained. 

BAILEY, Justice. 


26 Defendant’s Amended Pleas 

Filed October -8 1935 

# • • 

This defendant, without waiving and expressly except¬ 
ing to the order of the Court sustaining a demurrer to her 
original pleas, files this further amended plea: 

(5) And for further plea to said declaration, this de¬ 
fendant denies that the Comptroller of the Treasury, as 
alleged in the second count of the plaintiff’s declaration, 
or at any other time or place or in any other manner, made 
an assessment upon the defendant as a shareholder of the 
Seventh Street Savings Bank of any liability for or on ac¬ 
count of liabilities accruing during the period she was such 
stockholder. 

E HILTON JACKSON 
WM E RICHARDSON 
Attorneys for Defendant. 



24 IDA L. BERGLING VS. JUSTUS S. WARDELL, RECEIVER. 

27 Plaintiff’s Demurrer to Defendant’s Amended 

Pleas 

Filed October -8 1935 

# • * 

The plaintiff, by his attorneys Brice Clagett and Charles 
E. Wainwright, says that the defendant’s amended pleas 
to the second count of plaintiff’s declaration are bad in 
substance. 

Note 

The points intended to be argued in connection with the 
above demurrer are as follows: 

1. The so-called “amended pleas” are not in fact an 
amendment to pleas heretofore filed by the defendant, but 
constitute a separate and distinct fifth plea not filed in ac¬ 
cordance with the rules of this court. 

2. The allegations of defendant’s fifth amended plea con¬ 
stitute a collateral attack on the legality of the assessment 
levied by the Comptroller, which is not permitted or author¬ 
ized bv law. 

3. There is no denial in said plea of the fact of the levy 
by the Comptroller of the Currency of an assessment upon 
all shareholders, or that demand was made upon defendant 
as a shareholder for payment of the assessment as in the 
declaration set forth. 

4. The allegations of defendant’s fifth amended plea con¬ 
stitute a conclusion of law. 

5. The plea does not deny and therefore admits the de¬ 
termination by the Comptroller of the necessity for the as¬ 
sessment, the levy thereof on July 5 against all the share¬ 
holders, the giving notice thereof, and the direction of the 
receiver to sue to enforce the assessment. These facts 
without more create the liability and bind the defendant. 

6. And for other and further reasons apparent on 

28 the fact of the record. 

BRICE CLAGETT 
CHARLES E. WAINWRIGHT 
Attorneys for Plaintiff 
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29 Supreme Court of the District of Columbia 

Wednesday, November 6, 1935. 

Session resumed pursuant to adjournment, Hon. JEN¬ 
NINGS BAILEY, Justice, presiding. 

# # • 

Upon consideration of the demurrer filed herein, to the 
amended pleas, it is ordered that said demurrer be, and the 
same is herebv overruled. 

To the foregoing order an exception is duly noted and 
allowed. 


30 Motion for Substitution of Party Plaintiff 

Filed October 2 -1936 
* # * 

Comes now Justus S. Wardell, by his attorneys Brice 
Clagett and Charles E. Wainwright, and respectfully sug¬ 
gests the resignation of Norman R. Hamilton as Receiver 
of the Seventh Street Savings Bank as of July 2, 1936 and 
the appointment by the Comptroller of the Currency and 
qualification of the said Justus S. Warded as Receiver of 
the Seventh Street Savings Bank as of said date, and re¬ 
spectfully requests that he be substituted as party plaintiff 
in the place and stead of said Norman R. Hamilton, re¬ 
signed. 

BRICE CLAGETT 
CHAS. WAINWRIGHT 
Attorneys for plaintiff 


Memorandum 

October 2 - 1936. 

Motion for substitution of party plaintiff—granted— 
Wheat, Chief Justice. 


31 Joinder of Issue 

Filed October 5 - 1936 
* # # 

Comes now the plaintiff Justus S. Warded as Receiver 
of the Seventh Street Savings Bank by his attorneys Brice 
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Clagett and Charles E. Wainwright, and joins issue on the 
amended fifth plea of the defendant herein. 

BRICE CLAGETT 
CHAS. WAINWRIGHT 


32 i Directed Verdict and Judgment 

Filed October 17 1938 


This causing having come on for hearing on the 13th day 
of October, 1938, before the Court and a jury of good and 
lawful persons of this district, to-wit: 


Arthur J. Mason 
o i - e P. Riggin 
Margaret J. O’Donnell 
Julian Sanders 
Pauline A. Lam 
Viola H. McClure 


Isadore S. Turover 
Paul R. Watkins 
Lillian W. Quinn 
Eugene H. Phifer 
Dorothy G. Downer 
Edward B. Norris 


who, after having been duly sworn to well and truly try 
the issues between Justus S. Wardell, Receiver, 7th Street 
Savings Bank plaintiff, and Ida L. Bergling, defendant, 
and after this cause is heard and given to the jury in 
charge, they upon their oath say this 17th day of October, 
1938, by direction of the Court that they find the issues 
aforesaid in favor of the plaintiff and that the money pay¬ 
able to him by the defendant by reason of the premises is 
the sum of Two Thousand Doflars (2000.00) and Interest 
from August 13th, 1934 

Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of Two Thousand Dollars 
(2000.00) with Interest from August 13th, 1934, together 
with costs of this action. 


JOSEPH W COX 
Justice 
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33 Defendant’s Motion for a New Trial 

Filed October 27 1938 

# • • 

The defendant moves the Court to grant a new trial and 
to vacate the judgment entered October 17, 1938, for the 
following reasons: 

1. That the amount thereof is largely in excess of any 
sum for which the defendant w-ould be liable to the credi¬ 
tors of the Bank under the law's of the State of West Vir¬ 
ginia. 

2. The Court, in directing a verdict for the full par value 
of defendant’s stock upon the theory that a receiver may 
sue for and recover the full par value upon proof that any 
substantial liabilities were incurred during the period of 
stock ownership, gave effect to one portion of a procedural 
statute in West Virginia, and to portions of decisions con¬ 
struing that part of the statute, although the act as a whole 
is inapplicable in the District of Columbia. 

3. The Court failed to give proper effect to the decision 
of the Court of Appeals in this case by directing a verdict 
for an amount in excess of defendant’s liabilitv under the 
constitutional provisions of the State of West Virginia. 

4. The Court erred in not holding that the assessment 
attempted to be made by the Comptroller w*as invalid be¬ 
cause it laid the entire assessment upon the last stock¬ 
holder of record w-hen the Bank closed, did not apportion 
any part of the liability upon prior holders of the stock 
during wrhich period more than four-fifths of the unpaid 
liabilities of the Bank accrued, and permitted any claim 
against said prior owmers to become outlawed. 

5. The Court erred in not leaving to the decision 

34 of the jury the question as to the extent of liabilities 
which may have accrued w’hile the defendant was a 

stockholder of the Bank. 

6. The Court erred in ruling that the fact that the cred¬ 
itors wrhose claims accrued during the period of defen¬ 
dant’s stock ownership had, since the date of the assess¬ 
ment and the filing of the suit, received from the liquida¬ 
tion of assets eighty per cent of the amount due them at the 
date of the assessment, and that the secured creditors of 
that date had been paid in full prior to the trial, could 


28 IDA L. BERGLING VS. JUSTUS S. WARDELL, RECEIVER. 


not be considered in determining defendant’s liability or 
the extent thereof. 

7. The Court erred in allowing interest on the par value 
of defendant’s stock from the date of the assessment by 
the Comptroller. 

E HILTON JACKSON 
mi E RICHARDSON 
Attorneys for Defendant 

35 Order Overriding Motion for Neir Trial 

Filed June 16 1939 

• • * 

Upon the coming on for hearing of the motion filed 
hereby by Ida L. Bergling, defendant, for a new trial, It is 
this 16th day of June, 1939, ordered that said motion be, 
and the same is herebv overruled. 

CHARLES E. STEWART, 
Cleric 

By ELEANOR E JOBE 
Assistant Cleric 

Bv direction of 
.JUSTICE COX 


Notice of Appeal 
Filed July 1 1939 

* • • 

Notice is hereby given this 1st day of July 1939, that Ida 
L. Bergling hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of 
this Court entered on the 17th day of October, 1938, in 
favor of Justus S. Wardell, Receiver, Plaintiff against 
said Ida L. Bergling, Defendant Motion for new trial 
having been denied on June 16, 1939. 

E HILTON JACKSON 
WM E RICHARDSON 
Attorneys for Ida L. Bergling, 
Defendant 
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July 1 - 1939. 


Memorandum 


Cost Bond on appeal ($250.00)—filed. 


36 Memoranda 

August 9, 1939 

Time to file transcript of record on appeal extended for 
period of forty (40) days from August 10, 1939. 


September 18, 1939 

Time to file transcript of record on appeal extended for 
period of ten days from and after September 19, 1939. 


37 Endorsed: Filed Sep 22 1939 

Narrative Statement of Evidence 

* * * 

The case was tried before The Honorable Joseph W. Cox, 
Justice of the District Court of the United States for the 
District of Columbia, and a jury, commencing on the 13th 
day of October, 1938, and concluding with a verdict of the 
jury by direction of the Court on the 17th day of October, 
1938. It was agreed between the respective parties that 
the following facts should be taken as true without further 
proof: 

1. The Seventh Street Savings Bank is a banking cor¬ 
poration organized under the laws of the State of West 
Virginia. 

2. The articles of incorporation of said banking corpo¬ 
ration were dated July 1, 1912 and were granted July 2, 
1912, and are as set forth in the “Certificate of Incorpora¬ 
tion’’ and the “Agreement of Incorporation” attached as 
exhibits to the declaration herein. 

3. The Seventh Street Savings Bank had its principal 
place of business in the City of Washington, District of 
Columbia at 1316 Seventh Street, Northwest, as was pro¬ 
vided by its articles of incorporation, and maintained a 
banking house at that address where commercial and sav- 
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ings deposits were received and where a general banking 
business was conducted and no other banking house was 
established or maintained, and no other banking business 
was conducted except in the District of Columbia as above 
set forth. 

38 4. That from the time of incorporation of the Sev¬ 

enth Street Savings Bank until the close of business 
March 3, 1933, it conducted its business in the District of 
Columbia at said 1316 Seventh Street, Northwest, at which 
time it closed its doors and never reopened for business, 
Saturday, March 4, 1933 having been a holiday (Inaugura¬ 
tion Day), March 5 having been Sunday and March 6 hav¬ 
ing been the date of the President’s Proclamation closing 
all banks and suspending all banking transactions. 

5. That the Seventh Street Savings Bank was never per¬ 
mitted to reopen its doors and was never licensed to con¬ 
duct its banking business and on March 14,1933, the Comp¬ 
troller of the Currency, acting under the provisions of the 
“Bank Conservation Act” appointed a Conservator for 
said bank, having determined that that was necessary in 
order to conserve its assets, who acted as Conservator until 

i 7 

December 21, 1933, at which time the Comptroller officially 
determined that the bank was insolvent and unable to pay 
its legal debts and obligations, and appointed Norman R. 
Hamilton as Receiver of said bank, who took over the 
assets of the bank and administered them for purposes of 
liquidation and acted as such Receiver until July 2, 1936 
when Justus S. Wardell was appointed by the Comptroller 
of the Currency as the Receiver of said bank. 

6. That Justus S. Warded is the duly appointed, quali¬ 
fied and acting Receiver of the Seventh Street Savings 
Bank under appointment of the Comptroller of the Cur¬ 
rency of the United States, and has been substituted in this 
cause in the place and stead of the original plaintiff. 

7. That originally the capital of the Seventh Street Sav¬ 
ings Bank was Fifty Thousand Dollars ($50,000.00), con¬ 
sisting of 500 shares of stock of the par value of One Hun¬ 
dred Dollars ($100.00) per share, but subsequently, pursu¬ 
ant to a regular meeting of the stockholders of the bank, 
and pursuant to a resolution dated January 8, 1924, the in¬ 
crease in the capital of the bank from Fifty Thousand ($50,- 
000.00) to One Hundred Thousand Dollars ($100,000.00) 
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was authorized, and was subsequently certified to by Hous¬ 
ton G. Young, the then Secretary of State of the State of 
West Virginia, bv his certificate dated January 21, 
1924. 

39 8. At the time of the suspension of the bank and 
at all times after January 21,1924, the capital of the 

Seventh Street Savings Bank was One Hundred Thousand 
Dollars ($100,000.00) consisting of 1000 shares of a par 
value of One Hundred Dollars ($100.00) per share, said 
capital being fully paid up. 

9. That the defendant Ida L. Bergling was the owner and 
holder of record of twenty (20) shares of the stock of said 
bank acquired by her and issued to her on June 25, 1930, 
the par vame of her said shares being Two Thousand Dol¬ 
lars ($2,000.00); that she owned and held said stock con¬ 
tinuously thereafter. 

10. That the said Ida L. Bergling received the notice and 
demand for the payment of the Comptroller’s assessment 
in the form attached to the declaration. 

It is stipulated between the respective parties that the 
following occurred during the trial of the case: 

Statement by E. Hilton Jackson, attorney for the defen¬ 
dant: 

“If the Court please, counsel have agreed upon a stipu¬ 
lation as follows: Subject to the right to attack the admis¬ 
sibility of this stipulation out of the presence of the jury 
on the ground of its relevancy and materiality, plaintiff 
stipulates as follows—I presume that it ought to be the 
stipulation of the plaintiff—that in making and levying the 
assessment on the stockholders of the Seventh Street Sav¬ 
ings Bank on July 5, 1934, the Comptroller of the Cur¬ 
rency did not make any apportionment of liabilities of said 
bank between the stockholders wdio were stockholders at 
the date of the closing of said bank and any persons who 
might have been stockholders previously.” 

Brice Clagett, attorney for plaintiff, then argued against 
the admissibility of the above described stipulation and E. 
Hilton Jackson and William E. Richardson, attorneys for 
defendant, argued in favor of its admissibility. 

40 The Court said: “How does the stipulation 
read.” Mr. Jackson then repeated the stipulation, 

and then the Court picked up the stipulation and read it. 
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The Court then said: “You say it is immaterial and should 
not be admitted in evidence?” Mr. Clagett: “Yes, Sir.” 

The Court: “I 'will sustain your objection to the evi¬ 
dence as immaterial and you (the defendant) may have 
your exception.” 

Edith Frances Tutwiler, a witness for the plaintiff, tes¬ 
tified that she had formerly been a bookkeeper for the 
Seventh Street Savings Bank and referred to the general 
ledger of the Seventh Street Savings Bank, the entries in 
which she testified were in her handwriting. 

She further testified that as of the close of business 
March 3, 1933, the following balances were shown in the 
following accounts in the Seventh Street Savings Bank: 


Savings accounts 

Commercial deposits 

Cashiers’ checks 

Certificates of deposit 

Certified checks 

Dividend checks unpaid 

Due Collector of Internal Revenue 

Notes payable 


$753,074.90 

393,165.31 

497.09 

50,760.41 

178.60 

3.00 

221.64 

301,853.39 


Total of the above items 


$1,499,754.34 


The same witness testified from the same general ledger 
that such ledger showed the following balances under the 
same headings as of December 21, 1933 : 


Savings accounts 

$449,764.36 

Commercial deposits 

49,473.81 

Cashiers’ checks 

113.78 

Certified checks 

178.60 

Certificates of deposit 

50,715.38 

Dividend checks unpaid 

3.00 

Due Collector of Internal 

Revenue .04 

Notes payable 

210,218.36 

Drafts outstanding 

319.30 

Total of the above items 

as of 

December 21, 1933 

$760,786.63 

Joseph B. McKee, a witness 

for the plaintiff, testified 

that he was an employee of the receivership and that 


41i he had examined the original certificates of deposit 
held by the Seventh Street Savings Bank and had 
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also examined the record of certified checks issued by the 
bank between June 25, 1930, which was still outstanding 
and unpaid as of March 3, 1933, had examined the records 
of the bank showing the loans made to the bank during the 
same period and had also examined all individual records 
of depositors on which there was a balance exceeding $100. 
on June 25, 1930, and had noted the deposits and with¬ 
drawals in such accounts between June 25, 1930 and March 
3, 1933, and had made a summary of all such records of 
individual depositors 'with the following results: 

Certificates of deposit issued after June 
25, 1930 and unpaid bv the bank as of 
March 3, 1933 ‘ $50,219.15 

Certificates of deposit issued after June 
25, 1930 and unpaid by the bank as of 
March 3,1933, including $873.50 of inter¬ 
est to the date of closing, or a total in¬ 
cluding interest to the date of closing of 51,092.65 

Cashiers’ checks issued after June 25, 

1930, which remained unpaid as of 

March 3, 1933 161.68 

Notes representing money borrowed by 
the Seventh Street Savings Bank after 
June 25, 1930, which remained unpaid as 
of March 3, 1933 301,853.39 

Balance in savings accounts examined as 
of March 3, 1933 196,903.79 

Balance in same accounts as of June 25, 

1930, or the nearest date thereafter on 

-which a balance in such account appeared 33,124.28 

Difference between the last two figures, 
such difference representing the net in¬ 
crease in such savings deposits between 
June 25, 1930 and March 3, 1933 163,779.51 

The witness stated that the figure of $163,779.51 took 
into account all withdrawals and deposits of such deposi¬ 
tors between June 25, 1930 a?id March 3, 1933. 
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With respect to checking: accounts, the witness stated 
that the net increase in such deposits upon the same basis 
as previously outlined with respect to savings accounts be¬ 
tween June 25, 1930 and March 5, 1933, was $28,- 
915.27. 

42 The witness testified that the total representing 
1 the net indebtedness of the Seventh Street Savings 
Bank, upon the basis outlined above, accrued during the 
period from June 25, 1930 and March 3, 1933, which re¬ 
mained unpaid as of the latter date was $545,928. 

The same witness testified that the net indebtedness on 
the above basis of the Seventh Street Savings Bank ac¬ 
crued during the period from June 25, 1930 to March 5, 
1933, which remained unpaid as of December 21, 1933, was 
$183,517.06. The following then occurred— 

Q. Brice Clagett—“Now in stating that latter figure 
have vou included anv indebtedness which mav have been 

* v 

incurred bv the Conservator or Receiver after March 3, 
1933? A. “No.” 

Q. “None at all? A. “None.” 

As the result of cross examination, and redirect exam¬ 
ination, it was brought out that there had been certain du¬ 
plications in the figures testified to by witness McKee be¬ 
tween the savings and checking accounts. 

Butler Ballance, a witness for the plaintiff, testified that 
he was assistant receiver in direct charge of the affairs of 
the Seventh Street Savings Bank and testified that in mak¬ 
ing allowance for the duplications between the checking 
accounts and the savings accounts, there should be de¬ 
ducted items totaling $4,634.40 and another item (R. M. 
Brown Company account) totaling $12,865.66, leaving a 
balance of $147,279.45, representing the correct net in¬ 
crease in savings accounts between June 25, 1930 and 
March 3, 1933, which remained unpaid as of the latter 
date. Witness Ballance testified that the duplications in 
question occurred by reason of the opening up of a savings 
account with a check drawn by the savings depositor on 
his checking account in the bank. 

Witness Ballance testified that taking into account the 
last described adjustments the net indebtedness of the Sev¬ 
enth Street Savings Bank accrued between June 25, 1930 


IDA L. BERGLING VS. JUSTUS S. WARDELL, RECEIVER. 


35 


43 


and March 3, 1933, which remained unpaid as of the 
latter date showed the following: 


Savings accounts 
Checking accounts 
Certificates of deposit (including 
interest) 

Cashiers’ checks 
Certified checks 
R. F. C. loans 
Total 


$147,279.45 

28,915.27 

51,092.65 

161.68 

125.30 

301,853.39 

$529,427.74 


Witness Ballance also testified that on September 25, 
1933, a dividend to depositors of 50 per cent w^as paid by the 
Seventh Street Savings Bank and that certain of the R. F. 
C. loans had been paid off and that as a result the net in¬ 
debtedness accrued between June 25, 1930 and March 3, 
1933, which remained unpaid as of December 21, 1933 (the 
date of the appointment of the receiver) wras as follows: 


Savings accounts 

$73,639.72 

Certificates of deposit 

25,546.32 

Cashiers’ checks 

80.84 

Certified checks 

62.75 

R. F. C. loans 

61,395.47 

Checking accounts 

14,457.63 

Total 

$175,182.73 


As the result of cross examination, it wras brought out 
that of the $51,092.65 (including interest) of certificates of 
deposit, which had been testified to by witness McKee as 
having been issued subsequent to June 25,1930 and remain¬ 
ing unpaid as of March 3, 1933, $40,092.65 of such certifi¬ 
cates of deposit represented renewals of certificates of 
deposit issued prior to June 25, 1930 and that as a result 
the correct amount of new certificates of deposit issued 
subsequent to June 25, 1930, and remaining outstanding 
as of March 3, 1933, w r as $11,000 and that the amount of 
such certificates of deposit issued after June 25, 1930 and 
remaining unpaid as of December 21, 1933, w’as $5,500. 

The same witness testified that deducting such $40,092.65 
of certificates of deposit representing renewals of certifi¬ 
cates of deposit issued prior to June 25, 1930, it resulted 
that the net indebtedness of the Seventh Street Savings 


36 IDA L. BERGLING VS. JUSTUS S. WARDELL, RECEIVER. 

Bank accruing between June 25, 1930 and March 3, 1933, 
which remained unpaid as of the latter date, totaled $489,- 
335.09. 

44 The same witness testified that making the same 
allowance on account of the same certificates of de¬ 
posit, the net indebtedness of the Seventh Street Savings 
Bank, accruing between June 25, 1930 and March 3, 1933, 
which remained unpaid as of December 21, 1933 (the date 
of the appointment of the receiver) was $155,136.41. 

Plaintiff contended that the net indebtedness incurred 
between June 25, 1930 and March 5. 1933, w’ ich remained 
unpaid on March 3, 1933, on December 21, 1933 and on 
July 5, 1934, should include a part of the loans made to the 
Seventh Street Savings Bank prior to closing by the Re¬ 
construction Finance Corporation. Defendant contended 
that no such figures should be included. "Witness Ballance 
testified with respect to the Reconstruction Finance Cor¬ 
poration loans as follows: 

On July 16, 1932, there was borrowed from the Recon¬ 
st rhetion Finance Corporation on a demand collateral note 
(Loan 221) $75,000. 

On July 18, 1932, there was borrowed from the Recon¬ 
struction Finance Corporation a demand collateral note 
(Loan 252) $184,500, making a total of $259,500. Between 
July 18, 1932 and February 25, 1933, the above loans were 
reduced by collections on collateral deposited under them 
so that as of February 25, 1933, the balance due on the 
above two loans was $197,203.39. On February 28, 1933, 
there was borrowed on an additional note from the Recon¬ 
struction Finance Corporation by the Seventh Street Sav¬ 
ings Bank (Loan 491) $123,000. As a result on February 
28, 1933, the total amount owing to the Reconstruction Fi¬ 
nance Corporation by the Seventh Street Savings Bank 
was $302,203.39. Between Februaiy 28, 1933 and March 
3, 1933, payments were made through collections on col¬ 
lateral with the result that as of March 3, 1933, the balance 
owing to the Reconstruction Finance Corporation was 
$301,853.39. Between March 3, 1933 and August 30, 1933, 
all of the balance on the $184,500 loan (Loan 252) was paid. 
Between March 3, 1933 and September 13, 1933, the $123,- 
000 loan (Loan 491) vras reduced to $61,479.77. As of 
this date, September 13, 1933, such amount of $61,479.77 
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was the only amount owing to the Reconstruction Finance 
Corporation. On September 13, 1933, there was 
45 borrowed from the Reconstruction Finance Corpo¬ 
ration on a demand collateral note (Loan 663) $222,- 
307. Out of such amount of $22,307, there was paid the 
$61,479.77 balance then owing on Loan 491. As of July 5, 
1934, Loan 663 had been reduced by collections on collateral 
to $173,815.28. As of October 25, 1934, Loan 663 had been 
reduced through collections on collateral by $62,306.19, 
leaving a balance owing on that date of $160,000.81. On 
October 22, 1934, there was borrowed from the Reconstruc¬ 
tion Finance Corporation (Loan 1413) $401,100. Out of 
the last mentioned loan (Loan (1413) and as of October 25, 
1934, there was used to pay all of the balance of the pre- 
ceeding loan (Loan 663) the balance then due of $160,- 
000.81. The last described loan (1413) was paid out of 
collateral between October 22, 1934 and October 22, 1936, 
leaving no amount owing as of October 22, 1936. 

Witness Ballance testified that of the money borrowed 
by the Seventh Street Savings Bank from the Reconstruc¬ 
tion Finance Corporation between June 25, 1930 and 
March 3, 1933, there remained unpaid as of July 5, 1934, a 
balance of $12,547.67. 

Witness Ballance further testified that after the fiftv 
per cent dividend was paid to depositors on September 25, 
1933, the amount of indebtedness of the Seventh Street 
Savings Bank incurred subsequent to June 25, 1930, which 
remained unpaid, without taking into account either inter¬ 
est or any loans to the bank, was $93,740.94, made up of 
$73,639.72 of savings accounts, $14,457.63 of checking ac¬ 
counts, $5,500 of certificates of deposit, $80.84 of cashiers’ 
checks and $62.75 of dividend checks unpaid. 

Witness Ballance then testified that adding this sum of 
$12,547.67 to the previous figures, the amount of indebted¬ 
ness of the Seventh Street Savings Bank incurred subse¬ 
quent to June 25, 1930, which remained unpaid as of July 
5,1934, was $106,288.61. This figure being made up of $73,- 
639.72 on account of savings accounts, $14,457.63 on account 
of checking accounts, $5,500 on account of certificates of 
deposit, $80.84 on account of cashiers’ checks, $62.75 on ac¬ 
count of dividend checks unpaid, and $12,547.67 on account 
of Reconstruction Finance Corporation loans. 
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46 Witness Ballance testified that he had made a cal¬ 
culation of interest without anv reference to R. F. C. 
loans and had based such calculation solely upon indebted¬ 
ness incurred subsequent to June 25, 1930 and remaining 
unpaid as of March 3, 1933, and taking into account divi¬ 
dends paid subsequent to March 3,1933, and that the result 
of such interest calculation (at 6 per cent) was that the 
interest accrued between March 3, 1933 and July 5, 1934 on 
claims accrued prior to March 3, 1933, and remaining un¬ 
paid on July 5, 1934, was $12,174.62. 

Plaintiff contended that the stockholders were liable on 
account of interest and defendant contended that stock¬ 
holders were not liable on account of interest. 

The balances of liabilities with interest calculations on 
all unpaid balances of liabilities to dates of payment were 
as follows: 

$1,060,036.42—March 3, 1933 
Date payment first dividend—September 25, 

1933, 6 months, 24 days @ 6% 

' $530,018.21—September 25, 1933 

Date payment second dividend—November 1, 

1934, i year, 37 days @6% 

$212,007.28—November 1, 1934 
Date payment third dividend—November 27, 

1937, 3 years, 26 days @6% 

$106,003.64—November 27, 1937 
October 1, 1938, 308 days @ 60% 


$36,041.22 

35,069.55 

39,079.99 

5,441.48 


' Total interest due to October 1, 1938 $115,632.24 

Further questioning by Brice Clagett: “Now Mr. Mc¬ 
Kee have you made some certain calculations as to inter¬ 
est? . 

A. I have, yes. 

Q. First with respect to notes payable of the Seventh 
Street Savings Bank. I think you have previously testified 
that the amount owing as of the closing of that account was 
approximately $301,000. Is that correct? A. Approxi¬ 
mately $301,000, yes. 

Q. That covered how many loans and how were the 
loans made? A. It covered three loans. The three from 
the R. F. C. 
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47 Q. That is the Reconstruction Finance Corpora¬ 
tion? A. That is right. 

Q. I show you photostatic copies of documents and ask 
you what they are? A. They represent the canceled loans 
made to the Seventh Street Savings Bank from the Recon¬ 
struction Finance Corporation. 

Q. When were they made? What does that show? A. 
The actual effective date of the first loan is July 16, 1932 
in the amount of $75,000. 

Q. Do your records show when that loan was paid off? 
A. Yes, it was paid on the 7th of September, 1933. 

Q. Now how about the second loan? Does that show 
when it was opened? A. Yes, on the 18th of July, 1932 in 
the amount of $184,500. 

Q. Now when was that paid according to those records? 
I mean finally paid. The last item. A. August 30, 1933. 

Q. How about the third loan? A. The third loan was 
made on February 28, 1933. 

Q. How much was that? A. $123,000. 

Q. And according to those records, when was that paid ? 

A. On September 13, 1933. 

*#* 


Q. Now between the dates those loans were opened and 
when they were actually paid what interest was charged 
against the Seventh Street Savings Bank and paid by the 
Seventh Street Savings Bank on account of those loans? 
A. The first loan $4,325.30; second loan $6,277.52; third 
loan $2,570.20—Total $13,173.02,” 

Witness McKee also testified that there were other assets 
of the bank in process of liquidation by the Receiver, in¬ 
cluding the bank building •which is clear of liens and is 
leased to the Hamilton National Bank at $3,000 per 
annum. 

48 Witnesses for the plaintiff also testified that divi¬ 
dends have been paid either by the Conservator or by 
the Receiver of the Seventh Street Savings Bank on claims 
against the bank as follows: 


September 25, 1933 
November 1, 1934 
November 27, 1937 
Total dividends 


50 per cent 
30 per cent 
10 per cent 
90 per cent 
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On cross examination, witness Ballance testified that 
some stockholders had paid their assessments, which were 
being held by the Receiver in a special fund. 

Counsel for plaintiff objected to the admission of evi¬ 
dence regarding dividends paid after the levying of the 
assessment on July 5, 1934 on the ground that such evi¬ 
dence was irrelevant and immaterial, but the Court ad¬ 
mitted such evidence and an exception was taken by coun¬ 
sel for plaintiff. 

At the conclusion of the evidence, counsel for plaintiff 
made a motion for a directed verdict and after argument 
by counsel for plaintiff and counsel for defendant, the 
Court granted said motion and directed the jury to bring 
in a verdict for the plaintiff in the sum of $2,000 plus in¬ 
terest at six per cent from August 13, 1934, together with 
costs. 

Thereafter, defendant made a motion for a new trial, 
which subsequently was argued by counsel for plaintiff 
and counsel for defendant, and taken under advisement by 
the Court, and thereafter on June 16, 1939, the Court de¬ 
nied such motion. 

The foregoing narrative statement of evidence consti¬ 
tutes a direct statement of the evidence necessary to be 
considered by the Court on the appeal of the above entitled 
cause. 

BRICE CLAGETT 

CHARLES E. WAINWRIGHT 
Attorneys for plaintiff 

E. HILTON JACKSON 
' WM. E. RICHARDSON 

Attorneys for defendant 

49 Statement of Points Relied TJpon by 

Appellant 

'• Filed September 27, 1939 

* * # 

On the appeal in this case the appellant wdll rely upon 
the following points as a basis for the reversal of the 
judgment entered in this cause:— 

1. That the amount of the directed verdict and judg¬ 
ment are in excess of the appellant’s pro rata liability of 
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the debts accruing after she became the owner of her stock. 

2. That under the decision on the first appeal which be¬ 
came the law of this case, no liability existed except for 
the appellant’s pro rata share of the liabilities accruing 
while she owned her stock. 

3. That according to the provisions and the declared 
purpose of the West Virginia law creating the liability 
sought to be enforced in this case, the liabilities of a stock¬ 
holder whose shares have passed through successive hands 
is limited to that proportion of the $100.00 par value wdiich 
the liabilities accrued while such holder held said stock 
bears to the liabilities which accrued prior to such period 
and the courts of this district should not lend their aid to 
the enforcement of a 100% liability against the last holder 
of record. 

4. A verdict for the defendant should have been in¬ 

structed by the court upon the ground that in the 
50 first appeal the court held that the defendant’s 
amended plea attacking the validity of the assess¬ 
ment by the Comptroller was a valid plea and stated a 
good defense, and the admitted evidence, to-wit, the Comp¬ 
troller’s assessment, the notice of payment and the stipu¬ 
lation of facts offered at the trial showed conclusively that 
the Comptroller made an assessment only upon the last 
stock holders of record at the time of suspension regard¬ 
less of the length of time they had respectively owned their 
stock and of the proportion of liabilities which had accrued 
during their period of ownership. 

5. That throughout the period of stock ownership by 
this defendant the banking business conducted by the Sev¬ 
enth Street Savings Bank in the District of Columbia was 
ultra vires and the liabilities accrued therein could not be 
made the basis of a stock assessment. 

6. That interest on the bank’s liabilities accruing after 
suspension was not properly included in the liabilities for 
which an assessment could be made or judgment entered. 

E. HILTON JACKSON 
WM. E. RICHARDSON 
Attorneys for Defendant 
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51 Designation of Record on Appeal 

Filed July 18 1939 

• # # 

Plaintiff hereby designates the following to be included 
in ihe record on appeal in the above entitled case: 

1. Declaration, filed Sept. 12, 1934 

2. Demurrer, filed Feb. 27, 1935 

3. Order Overruling Demurrer, April 3, 1935 

4. Pleas, filed Aug. 7, 1935 

5. Demurrer, filed Aug. 7, 1935 

6. Order Sustaining Demurrer, Oct. 1, 1935 

7. Amended Pleas, filed Oct. 8, 1935 

8. Demurrer, filed Oct. 8, 1935 

9. Order Overruling Demurrer, Nov. 6, 1935 

10. Joinder of Issue, filed Oct. 5, 1936 

11. Verdict of Jury on Direction of Court and Judgment 
for Plaintiff, Oct. 17, 1938 

12. Motion for New Trial, filed C^t. 27, 1938 

13. Order Overruling Motion for New Trial, June 16, 
1939 

14. Memorandum of Notice of Appeal and Bond, filed 
July 1, 1939 

15. Narrative Statement of the Evidence, or Stipulation, 
to be filed 

16. Points on Appeal, to be filed 

17. This Designation of Record. 

E. HILTON JACKSON 
WM. E. RICHARDSON 
Attorneys for Defendant 

Copv served on 
C.“ E. WAINWRIGHT 
Atty. for Plff 

July 18, 1939 

W. E. RICHARDSON 
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52 Counter-Designation of Record on Appeal. 

Filed July 24 1939 

• mm 

Justus S. Wardell, Receiver, plaintiff in the above cause, 
hereby designates the following to be included in the rec¬ 
ord on appeal in this cause: 

1. Motion of plaintiff to substitute Justus S. Wardell 
as party plaintiff, October 2, 1936. 

2. Notation of Wheat, C. J., granting motion for sub¬ 
stitution, October 2, 1936. 

BRICE CLAGETT 
CHARLES E. WAINWRIGHT 
Attorneys for plaintiff . 

No objection to the including of this counter-designation 
in the record on appeal. 

E. HILTON JACKSON 
WM. E. RICHARDSON 
Attorneys for Defendant 

53 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 52, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 84501 at Law, 
wherein Justus S. Wardell, Receiver of Seventh Street 
Savings Bank, is Plaintiff and Ida L. Bergling is Defen¬ 
dant, as the same remains upon the files and of record in 
said Court. 
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IN TESTIMONY WHEREOF, I hereunto subscribe 
my name and affix the seal of said Court, at the City of 
Washington, in said District, this 29th day of September, 
1939. 

C. E. STEWART, 

(Seal) Clerk. 

By ., 

Assistant Clerk. 


Endorsed on Cover: No. 7525. Ida L. Bergling, Appel¬ 
lant, vs. Justus S. Wardell, Receiver of Seventh Street 
Savings Bank. United States Court of Appeals for the 
District of Columbia Filed Sep 29 1939 Joseph AY. Stew¬ 
art, Clerk. 
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IN THE 


WLnittb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
April Term, 1939. 


No. 7525. 


Ida L. Bergling, Appellant , 
v. 

Justus S. Wardell, Receiver of Seventh Street 
Savings Bank, Appellee. 


APPELLANT’S BRIEF. 


JURISDICTIONAL STATEMENT. 

This appeal is from a judgment of the District Court 
of the United States for the District of Columbia. The 
action was brought at law on Sept. 12, 1934, against 
the appellant as defendant to recover the amount of a 
$2,000.00 stock assessment on her shares of the Seventh 
Street Savings Bank (R. 109). 

The case was before this Court on a special appeal 
by the appellee receiver from the overruling his de- 



2 


murrer (R. 24) to defendant’s plea (R. 23) challeng¬ 
ing the validity of the assessment. The action of the 
, lower Court was affirmed. Hamilton Receiver v. Berg- 
ling, 66 App. D. C. 83, 85 Fed. (2d) 249. 

The case was thereafter tried before Mr. Justice Cox 
and a jury. A verdict was entered for the full amount 
of the assessment, $2,000.00, with interest from August 
i 13,1934, and judgment entered accordingly on October 
17, 1938 (R. 26). 

Jurisdiction below was conferred by Section 41, Title 
i 18 of the Code of the District of Columbia. This Court 
i has jurisdiction of the appeal by virtue of Section 26, 
Title 18 of said Code. 

STATEMENT OF CASE. 

The appellee is the successor receiver appointed by 
the Comptroller of the Currency under Section 298 of 
Title 5, D. 0. Code. There is no question of the succes¬ 
sion in the office of receiver (R. 25) and for simplicity 
of statement the case will be discussed as if the present 
receiver had served from the date of the original ap¬ 
pointment. 

This action was begun on Sept. 12,1934, by the filing 
of the declaration, Law Xo. 84,501, charging the defen¬ 
dant Bergling (appellant) with liability for the pay¬ 
ment of an assessment on twenty shares of stock of the 
i par value of $2,000.00 of the Seventh Street Savings 
i Bank, a West Virginia corporation which had been en¬ 
gaged in a banking business in the District of Columbia. 
The declaration was in two counts: (1) upon the theory' 
that the liability for the assessment of the par value of 
the stock was created by the D. C. Code as amended and 
National Banking Act, and (2) upon the theory that the 
liability was for an assessment levied by the Comp- 
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troller of the Currency to enforce the provisions of Ar¬ 
ticle TI, Sec. 6 of the West Virginia Constitution and 
Sec. 3138 of its Code of 1932 (R. 7, 8). 

The demurrer to the first count was sustained (R. 
23). This action followed the decision of this Court in 
Hamilton v. Offuft. 64 App. 0. C. 385, 78 Fed. (2d) 735, 
and is not now in question. 

The case thereafter proceeded on the second count 
only. The demurrer to the second count (R. 17) was 
overruled (R. 18). Four pleas were filed by the defen¬ 
dant (R. 19), a demurrer to which (R. 21) was sus¬ 
tained (R. 23). Thereupon defendant filed an amended 
plea which was an additional plea to those overruled 
(R. 23). This plea was as follows: 

“And for further plea to said declaration, this 
defendant denies that the Comptroller of the Trea¬ 
sury, as alleged in the second count of the plain¬ 
tiff's declaration, or at any other time or place or 
in any other manner, made an assessment upon the 
defendant as a shareholder of the Seventh Street 
Savings Bank of any liability for or on account of 
liabilities accruing during the period she was such 
stockholder.” 

The plaintiff’s demurrer to this plea (R. p. 24) was 
overruled (R. p. 25) which action was sustained by the 
decision of this Court supra. This action became there¬ 
fore “the law of the case.” 

The case proceeded to a trial before the Court and a 
jury upon the issue raised by the second count of the 
declaration and the foregoing plea, whereupon at the 
conclusion of the trial, the Court directed a verdict and 
entered judgment against the defendant for the full 
amount claimed (R. p. 26). 

A motion for new trial filed October 17, 1938 (R. p. 
27) was overruled .Tune 16. 1939 (R. 28). Thereupon 
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this appeal was taken from said judgment (R. 28 and 
29). 

i On this appeal as will be disclosed by the points on 
appeal following this statement of the case the appel¬ 
lant asks a review, first, of the Court’s action in ex¬ 
cluding evidence and directing a verdict, and second, 
of the order (R. 23) sustaining the plaintiff’s demurrer 
i(R. 21) to the defendant’s original pleas numbered 1 
to 4 (R. 19-21). 

NARRATIVE OF FACTS UPON WHICH LIABIL¬ 
ITY FOR ASSESSMENT IS PREDICATED. 

On July 2, 1912, a certificate of incorporation was 
issued bv the Secretary of State of West Virginia to 
certain individuals, all residents of Washington, under 
which the Seventh Street Savings Bank was organized 
(R. 10-14). Its capital stock was $50,000.00 and it was 
authorized to conduct a general banking business in the 
District of Columbia and elsewhere “consistent with 
the laws of the United States so far as applicable there¬ 
to to these banks, and consistent with the laws of the 
State of West Virginia. 

Thereafter, twelve years later, by an amendment of 
the Charter, January 21,1924, an additional 500 shares 
of stock was authorized bringing the total capitaliza¬ 
tion to $100,000.00. The original capital and the in¬ 
crease so authorized were paid in and outstanding when 
the bank suspended on March 6, 1923 (R. 30). 

On June 25, 1930, the defendant Bergling acquired 
and was thereafter the record owner of twenty shares 
of the par value of $2,000.00 (R. 31). Her ownership 
extended over a period of two years and eight months, 
i A Conservator was appointed by the Comptroller on 
March 14, 1933. On Sept. 25, 1933, he paid a 50 per 
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cent dividend to creditors. He continued in charge of 
the Rank’s affairs until December 21, 1933, at which 
time the Comptroller officially determined that the 
Bank was insolvent and unable to pay its legal debts 
and obligations (R. 30) and appointed a Receiver who 
took over its assets and administered them for the pur¬ 
poses of liquidation. 

On July 5,1934, the Comptroller made an assessment 
upon the stockholders of the Bank. The document con¬ 
stituting this assessment is set out on pages 14 and 15 
of the record and is in part as follows: 

“and I hereby make demand upon each and every 
one of them for the par value of each and every 
share of the capital stock of said corporation held 
or owned hjj them, respectively, at the time of its 
failure; and I hereby direct Normal R. Hamilton, 
the Receiver heretofore appointed, to take all nec¬ 
essary proceedings, by suit or otherwise, to en¬ 
force to that extent the said individual liability 
of the. said shareholders .” (Italics ours.) 

Thereupon on July 9, 1934, the Receiver transmitted 
a copy of the order of assessment and demanded pay¬ 
ment from the defendant of the full par value of her 
shares (R. 15, 31). 

During the trial the following stipulation between 
counsel for the plaintiff and the defendant was agreed 
to be a correct statement of the fact and was offered 
in evidence in behalf of the plaintiff subject to the right 
of the defendant to object to its admission upon the 
ground of its relevanev and materiality. 

» V • 

“that in making and levying the assessment on the 
stockholders of the Seventh Street Savings Bank 
on July 5, 1934, the Comptroller of the Currency 
did not make any apportionment of liabilities of 
said bank between the stockholders who were 
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stockholders at the date of the closing- of said bank 
and any persons who might have been stockholders 
previously.” 

After argument the Court excluded the stipulation 
as immaterial and allowed an exception (R. 32). Evi¬ 
dence* was thereupon offered by the plaintiff (R. 32-40) 
from which we brieflv summarize as follows: 

On September 25, 1933, during the conservatorship 
the Bank had paid a dividend to general creditors of 
50 per cent. Thereafter the Receiver paid a 30 per cent 
dividend on November 1, 1934, and a further dividend 
of 10 per cent, on November 27,1937, making a total of 
90 per cent paid prior to the trial. We believe counsel 
will agree an additional 5 per cent has been paid since 
that time, making the total dividend 95 per cent (R. 
38-39). 

Reconstruction Finance Corporation loans in the sum 
of $301,000.00 as of the date of suspension and subse¬ 
quent loans made by the Receiver were paid in full 
prior to October 22. 1936 (R. 36, 37). 

It was also shown that there are unliquidated assets 
still in the process of liquidation by the Receiver, in¬ 
cluding the former bank building, which is clear of lien 
and is leased to the Hamilton National Bank at 
$3,000.00 per annum (R. 39). 

The evidence further showed (R. 32) that the total 
liabilities of the bank at suspension were $1,499,754.34 
including an item of $301,853.39 representing the se¬ 
emed loan of the Reconstruction Finance Corporation 
so that the unsecured liabilities were then $1,177,900.95 
(R. 32). The evidence as to liabilities accruing during 
the defendant’s stock ownership dating from June 25, 
1930, disclosed the following facts: 


( 


When the Bank closed on March 3, 1933, after which 
date no further business was transacted, its unsecured 
indebtedness was $1,197,890.95 reflected in the follow - 
in.fi; items (R. 3*2): 

Savings accounts .$753,074.90 

Commercial deposits. 393,165.31 

Cashiers' chocks. 497.09 

Certificates of deposit. 50,760.41 

Certified checks. 178.60 

Dividend checks unpaid. 3.00 

Due Collector of Internal Revenue. 221.64 

Total of tlie above items.$1,197,890.95 

In addition to the foregoing secured items, a loan 
made by the Reconstruction Finance Corporation ex¬ 
isted, secured by adequate collateral, in the sum of 
$301,853.39. This loan as well as subsequent loans 
made by the Receiver were paid out of the collateral 
several years before the trial and all except a small 
balance—$12,547.67—of the sum borrowed by the 
Bank from the Reconstruction Finance Corporation 
prior to March 3, 1933, had been paid prior to the date 
of the assessment, July 5, 1934 (R. 37). 

The evidence was thereupon directed to the determi¬ 
nation of what portion of the indebtedness represented 
by the total of the above items accrued prior to the pur¬ 
chase of the defendant’s stock on June 25, 1930, and 
what portion was indebtedness accrued between June 
25,1930, and the suspension of business in March, 1933. 

Apportionment of Liability Accrued During Period 
Prior to Defendant’s Stock Ownership and Those 
Accrued During the Period of Ownership. 

Some confusion is manifest in the testimony, which 
the statement of evidence follows closely, first, because 
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'there were discrepancies in the evidence of the plain¬ 
tiff's witnesses who had been in charge of the books of 
tlie Bank and of the receivership, and second, because 
in cross-examining these witnesses facts were devel¬ 
oped requiring changes in various items. We, there¬ 
fore, review in some detail the testimony as to the ac¬ 
counts, found on pages 32 to 39 of the record, 
i The foregoing statement of liabilities as of March 3, 
1933, is itemized in the testimony of Miss Tutwiler (R. 
32). She lias included but we have excluded in our re¬ 
view the amounts of the Reconstruction Finance Cor¬ 
poration loan at various dates, because we regard it as 
immaterial to the issue in this case. 

On September 25, 1933, the Conservator paid a 50 
per cent dividend to depositors which was reflected in 
the diminished amount of the statement of liabilities 
as of December 21, 1933, the date the Bank was de¬ 
clared insolvent by the Comptroller of the Currency 
and of the appointment of the Receiver. This state¬ 
ment of liabilities as of December 21,1933, also appears 
on page 32. It is apparently impossible to reconcile the 
items in the two statements, although eliminating the 
“notes payable” item which identifies the Reconstruc¬ 
tion Finance Corporation loan, the total of the second 
statement is, as it should he, approximately 50 per cent 
of the total of the first statement. 

The witness McKee and Ballance (R. 33-38) testified 
to the results of an examination of the records to ascer¬ 
tain that portion of the indebtedness incurred after 
June 25,1930, and to the readjustment of certain items 
in the light of cross-examination, deducting certain 
amounts which represented transfers from checking to 
savings accounts and others which resulted from the 
renewal of certain pre-existing certificates of deposit. 
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The following statement is their corrected itemization 
of indebtedness accrued between June 25, 1930 and 
March 3, 1933, omitting, as stated, the R. F. C. loans: 


Savings accounts .$147,279.45 

Checking accounts . 28,915.27 

Certificates of deposit. 11,000.00 

Cashiers’ checks. 161.68 

Certified checks. 125.30 


Total as of March 3, 1933.$187,481.80 


This amount represents 15% per cent of the 
$1,177,090.95 of unsecured indebtedness of the Bank as 
of March 3, 1933, as the West Virginia law apportions 
the stock liabilitv between the defendant and the for- 
mer owner of the shares held by her at the time of sus¬ 
pension her proportionate liability of the $2,000.00 par 
value of these shares would be 15% per cent of the par 
value and the prior owner or owners’ liabilitv would 
be 84% per cent. If an assessment had been made by 
the Comptroller upon all shareholders of the liability 
created by the West Virginia law, and apportioned on 

the basis of the facts submitted in evidence bv the Re- 

•• 

ceiver from his own records, her proportionate share 
of a 100 per cent assessment would, therefore, have 
been $310.00. Interest to the date of trial, 25.08 per 
cent, would have been $77.75, making a total of $387.75 
covering her entire stock liability. 

Effect of Dividends on Plaintiff’s Liability. 

Of the principal sum $187,481.80 representing the 
entire balance as of suspension of the liabilities ac¬ 
crued while the plaintiff owned her stock only $9,374.09 
now remains unpaid. 95 per cent in dividends have 
been paid the unsecured creditors. All secured credi- 
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tors have been paid, leaving but 5 per cent unpaid of 
the item of $187,481.80. 

Upon the theory that the defendant is liable to con¬ 
tribute proportionately to this deficit, her share, 2 per 
cent of the total outstanding stock liable for assess¬ 
ment, would be $187.48. To this amount if interest be 
added, her total liability would be less than $250.00. 

It is true that the evidence (R. 38) covered only the 
dividends to date of trial, which aggregated then 90 
per cent, but we believe counsel will concede that this 
Court should be advised that following the trial a fur¬ 
ther dividend of 5 per cent was paid out of the funds 
in the hands of the Receiver. 

Nor do these calculations take into account the assets 
for liquidation remaining in the hands of the Receiver, 
including the bank building clear of liens and now un¬ 
der lease to the Hamilton National Bank for the sum 
of $3,000.00 per annum (R. 39). 

Interest. 

The Receiver has computed the total interest on de¬ 
posits and other liabilities from March 3, 1933, to Sep¬ 
tember 25, 1933, when the first dividend of 50 per cent 
was paid. ITe has computed the interest between the 
first and second dividends, the second and third divi¬ 
dends, and from that date to the time of trial on the 
various balances remaining unpaid. The statement of 
these computations (R. 3S) shows a total interest ac¬ 
crued at 6 per cent amounting to $115,632.24. Defen¬ 
dants objected to this evidence upon the grounds stated 
(R. 38) that stockholders were not liable on account of 
interest. No evidence was offered to show the amount 
of accrued interest on obligations which accrued be¬ 
tween .Tune 25, 1930. and the date of closing, although 
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from the information furnished it was theoretically 
possible for the jury to have made the computation. 

In computing* this interest Mr. Ballance, the Assis¬ 
tant Receiver, used as the total of liabilities as of 
March 3, 1933, the sum of $1,060,036.42, a variance of 
$137,000.00 from the amount of liabilities testified to 
by the witness Tutwiler (R. 32). No evidence recon¬ 
ciling these differences was offered. 

Ballance also testified (R. 38) that he computed 
$12,174.62 interest from March 3, 1933 to July 5, 1934, 
on indebtedness incurred subsequent to June 25, 1930, 
and remaining unpaid on March 3, 1933. 

At the conclusion of the evidence, the Court granted 
plaintiff’s motion for a directed verdict for the sum of 
$2,000.00 with interest at 6 per cent from August 13, 
1934, the date of payment fixed in the assessment. 

A motion for new trial made by the defendant was 
held under advisement by the Court until June 16,1939, 
when it was denied (R. 40). The motion appears on 
page 27 of the record. 

STATEMENT OF POINTS RELIED UPON ON 

APPEAL. 

1. That the amount of the directed verdict and judg¬ 
ment are in excess of the appellant’s pro rata liability 
of the debts, accruing after she became the owner of 
her stock. 

2. That under the decision on the first appeal which 
became the law of this case, no liability existed except 
for the appellant’s pro rata share of the liabilities ac¬ 
cruing while she owned her stock. 

3. That according to the provisions and the declared 
purpose of the West Virginia law creating the liability 
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sought to bo enforced in this case, the liabilities of a 
stockholder whoso shares have passed through succes¬ 
sive hands is limited to that proportion of the $100.00 
par value which the liabilities accrued while such holder 
hold said stock boars to the liabilities which accrued 
i prior to such period and the courts of this district 
should not lend their aid to the enforcement of a 100 
per cent liability against the last holder of record. 

4. A verdict for the defendant should have been in- 
i structed by the court upon the ground that in. the first 
i appeal this court held that the defendant’s amended 
plea attacking the validity of the assessment by the 
Comptroller was a valid plea and stated a good de¬ 
fense, and the admitted evidence, to-wit, the Comp¬ 
troller’s assessment, the notice of payment and the 
stipulation of facts offered at the trial showed con¬ 
clusively that the Comptroller made an assessment only 
! upon the last stockholders of record at the time of sus¬ 
pension regardless of the length, of time they had re- 
! spectively owned their stock and of the proportion of 
liabilities which had accrued during their period of 
ownership. 


SUMMARY OF ARGUMENT. 

This appeal is to review the following actions of the 
District Court: 

a. The sustaining of the demurrer to the defendants’ 
second plea (R. 20). 

b. The exclusion during the trial of the stipulation 
offered as evidence tending to show that the assess¬ 
ment was not based on the liabilities of the bank in- 

| curred during defendants’ ownership of shares (R. 31). 
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c. The direction of a verdict for the amount of the 
assessment although it was many times the amount of 
defendants’ actual liability and there was evidence for 
the jury in support of the amended plea (R. 23) and 
which would have conclusively established the second 
plea had issue been joined thereon. 

Each of these specific items involve the application 
of the same legal principles, and for that reason the 
discussion has been confined to a single argument, 
which is summarized as follows: 

1. The decision on the special appeal, which has be¬ 
come the law of the case, and the West Virginia deci¬ 
sions defining liability of bank stockholders under its 
constitutional clause, restrict defendants’ liability to 
her ratable share of the debts accruing while she owned 
her stock and also require a pro rata apportionment 
of an assessment of the par value of her shares be¬ 
tween defendant and the former owners of the same 
shares, creating a continuing specific liability upon all 
stockholders, past and present of the bank. 

2. The assessment in the instant case, admittedly 
made solely upon the last shareholders of record, with¬ 
out regard to the period of the accrual of the bank’s 
indebtedness, casts a burden on defendant largely in 
excess of her constitutional double liability. 

3. An assessment of double liability, made by the 
Comptroller under his statutory authority, is invalid 
and will not be enforced if it is made under a mistaken 
conception of liability, imposes an improper or un¬ 
authorized liability, or is arbitrarily discriminatory 
in the burden placed on the defendant. 

5. That throughout the period of stock ownership by 
this defendant the banking business conducted by the 
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Seventh Street Savings Bank in the District of Colum¬ 
bia was ultra vires and the liabilities accrued therein 
could not be made the basis of a stock assessment. 

6. That interest on the bank’s liabilities accruing 
after suspension was not properly included in the lia¬ 
bilities for which an assessment could be made or 
judgment entered. 


ARGUMENT. 

I. 

The District Court failed to give effect to the deci¬ 
sion on the first appeal sustaining the sufficiency of 
defendant’s amended plea and to try the case upon the 
issue raised by that plea which denied that the Comp¬ 
troller made the assessment upon the defendant as a 
shareholder of the bank on account of liabilities ac¬ 
cruing during the period she was a stockholder. 

This Court in a number of cases had held that its de¬ 
cision is binding upon the District Court and as well 
upon this Court itself in all subsequent proceedings in 
the case. 

Davis v. Davis . 68 App. D. C. 240, 96 Fed. (2d) 
512, and 

Thompson v. Park Savinas Bank, 68 App. D. C. 
272, 96 Fed. (2d) 544. ' 

This rule is peculiarly adapted to the trial of a jury 
case when this Court has passed upon the pleas filed 
to the declaration, which formulate the issue to which 
the evidence should be restricted. 

The original pleas filed by the defendant (R. 19-21) 
were demurred to (R. 21) and the demurrer was sus¬ 
tained (R. 23). Those pleas, therefore, went out of 
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the case subject however to review on this final appeal. 
Thereupon the defendant, without waiving and ex¬ 
pressly excepting to the order sustaining the demurrer 
to her original pleas (R. 23), filed a further plea as an 
amended plea. Plaintiff’s demurrer to this plea was 
overruled, whereupon plaintiff prayed and was al¬ 
lowed a special appeal from this decision. Hamilton v. 
Bergling, 66 App. D. C. 83, 85 Fed. (2d) 249. No at¬ 
tempt was made on the special appeal to review the 
Court’s action in sustaining the demurrer to the orig¬ 
inal pleas, although certain language of the Court in 
its opinion was broad enough to justify the assump¬ 
tion that the Court did not agree with the decision on 
the first demurrer. 

The defendant’s plea on which the issue was tried 
must be taken in the light of the language used by this 
Court in its opinion sustaining its validity. The plea, 
as the plaintiff in his demurrer pointed out (R. 24), 
did not deny that an assessment had been made, or that 
demand had been made upon the defendant for pay¬ 
ment, or that the Comptroller had determined the 
necessity for the assessment, but it did assert that the 
assessment was not made upon the defendant share¬ 
holder for or on account of liabilities accruing during 
the period of her stock ownership. After quoting the 
plea this Court stated: 

“The single question involved is: Was it neces¬ 
sary for the receiver to prove that the debts and 
liabilities of the bank, on account of which the 
stock assessment was levied , accrued during the 
period of stock ownership, before enforcing the 
assessment liability against the stockholder?” 
(Italics ours) 

The Court then stated the contentions of the parties 
in the following language: 
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“The stockholder admits that the Comptroller 
had a right to adjudge the bank insolvent and to 
close it and has a right to liquidate it and collect 
its assets, including stockholders’ liability. She 
asserts, however, that he has no right to impose or 
collect a liability in excess of that authorized by 
the 'West Virginia law, and that her liability in this 
respect is a question of fact on which she is en¬ 
titled to a trial. 

On the other hand, the receiver insists that the 
stockholder is liable for the full amount of the 
assessment without apportionment among prior 
stockholders and without prior judicial determina¬ 
tion of the amount of the liability.” 

After citing the several decisions of this Court all 
subsequent to the institution of this action the Court 
held that recourse must be had to the laws of West 
Virginia to determine the liability of the stockholder 
enforceable here. The Court quoted at length from 
certain decisions of the West Virginia Courts in which 
the stockholders were protected against the enforce¬ 
ment of a double liability unless limited to those liabil¬ 
ities incurred by the Bank during the period of their 
respective stock ownerships, which, it said: 

“Is the plain provision of the constitution and 
statute in pursuance thereof”. 

This Court summarized its review of the West Vir¬ 
ginia cases in the following words: 

“In West Virginia, by the terms of the Consti¬ 
tution and by the statute law, there is a contingent 
liability—a liability dependent upon showing that 
the debts for which the assessment on the stock¬ 
holder is made accrued while he was such stock¬ 
holder.” 
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The record shows that the defendant attempted to 
try this case on the issue made by the plea and in the 
light of the opinion affirming the sufficiency of the plea. 
To conserve time the main facts of the case were stipu¬ 
lated (R. 29-31). It appeared from the declaration and 
exhibits which include the assessment made by the 
Comptroller as well as the demand made by the Re¬ 
ceiver on the stockholders (R. 14, 15), that the entire 
assessment was made upon the last stockholders of rec¬ 
ord, those persons only who owned shares when the 
bank closed, regardless of the duration of their own¬ 
ership. 

II. 

Appellants liability is for a proportionate part only 
(a) of the debts during her stock ownership, and (b) 
of the par of her stock. 

Appellant contends that under all of the West Vir¬ 
ginia decisions her ultimate liability is limited (a) to 
her proportionate share of the unpaid debts of the 
bank accrued while she owned her stock, which if in¬ 
terest on these debts be included, would be less than a 
fifth of the judgment, and (b) that she was entitled to 
have an assessment, if made for the par value of her 
shares, apportioned between herself and the prior 
owners of the same shares, which if 100 per cent were 
assessed on the shares \eould have reduced her liabil¬ 
ity to less than a seventh of the judgment. 

She claims that the action of the Comptroller was 
either the result of a mistake on his part in conceiv¬ 
ing her liability to have been created by the National 
Bank Act, as he was then contending in this and other 
eases, or, if he knew the law applicable to the facts, his 
decision was arbitrary, capricious and discriminatory. 
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The following citations amplify the quotations made 
in the opinion on the special appeal, and it will be noted 
that the most recent opinions of the West Virginia 
courts interpreting their present law hold that changes 
in their statutes are procedural only and that the ulti¬ 
mate liability is unchanged by the summary remedies 
provided by the amendments. 

West Virginia Cases Prior to 1929 Act. 

Nimick <& Co. v. Iron Work#, 25 West Virginia 184, 
(199). 

“It is a well settled rule of the common law that 
in the absence of any constitutional provision, or 
statute-law to the contrary there is no liability up¬ 
on the stockholders of a corporation to pay its 
debts or liabilities. The stock subscribed and paid 
in, with all other property real and personal owned 
by the corporation, constituted its assets, out of 
which all of its debts and liabilities are to be paid. 

It is equally well settled that all constitutional 
or statutory provisions which impose a personal 
liability upon the stockholders for the payment of 
the corporation’s debts, are to be strictly con¬ 
strued because thev create in favor of its creditors 

♦ 

a new right, which without such constitutional or 
statutory provision, could not exist.” 

Dunn v. Bank of Union. 74 West Virginia 594 (598), 
82 S. E. 758. 

“The certificates originally issued therefor 
were mere evidences of indebtedness then con¬ 
tracted. In other words, the certificates were, in 
effect, the notes of the bank, payable to each plain¬ 
tiff. Although renewed by the subsequent issu¬ 
ance of other certificates, as previously observed, 
the original liability was not extinguished and a 
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new liability created, any more than a new note 
pays an antecedent debt,” 

* * • • • # * 

(p. 599) “The debts came into existence, and 
became vested as a corporate liability, when plain¬ 
tiffs deposited their money with the bank and it 
was accepted by the bank as a loan by them for its 
benefit. Therefore, under the statute and consti¬ 
tution, those who were then stockholders became 
personally liable for its repayment, to the extent 
prescribed by the constitution and statute. To 
hold otherwise would render nugatory, would evis¬ 
cerate, the plain mandatory provisions of both." 

Pyles v. Carney . 85 West Virginia 159 (162), 101 
S. E. 174. 

“All resident stockholders, if living, or their 
personal representatives in case of their death, 
who are liable to any creditor of the bank, should 
be made parties, unless their insolvency or some 
other good reason is alleged for not making them 
parties. It is a familiar rule of equity practice, 
needing no discussion or citation of authority, that 
all persons to be affected by the court’s decree or 
interested in the proceedings should be made par¬ 
ties to the bill. This rule, of course, includes the 
representatives of those parties who are dead. 
The reason for applying that rule here is appar¬ 
ent because of the apportionment of liability nec¬ 
essary to be made among the several owners, at 
different times, of some or all of the same shares 
of stock, during which time distinct portions of 
the bank's liabilities severally arose. This adjust¬ 
ment should be made and the amount each stock¬ 
holder should pay determined in one suit.” 
*••••** 

(p. 163) “But the individual liability of a stock¬ 
holder to the bank’s creditors for an amount equal 
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to the par value of his stock is not a primary but 
a secondary liability, being in the nature of a guar¬ 
anty, and limitation does not begin to run against 
it. until the necessity for payment of the same is 
ascertained and the stockholder so notified, which 
must be done within a reasonable time."* 
******* 

(p. 164) “It. was never the purpose of the legis¬ 
lature or the framers of the constitution to make 
the aggregate amount of the individual liability 
of all the stockholders more than the par value of 
all the capital stock. This liability is to be appor¬ 
tioned, where the same stock has been held by dif¬ 
ferent persons at different times, according to 
liabilities accruing while thev were owners there¬ 
of.” 

West Virginia Cases Since Act of 1929. 

Since the proceedings in "West Virginia to enforce 

stockholders’ liabilitv were drasticallv altered bv the 

» » » 

Act of 1929, this provision of the Act has been con¬ 
strued in certain important cases which will be consid¬ 
ered in chronological order: 

i Tablet’, Receiver v. Higginbotham . 110 W. Va. 9. 

156 S. E. 751 (January, 1931): 

In this case, the Court held: 

1. That the finding of insolvency by the Commis¬ 
sioner of Banking was final and could not be reviewed 
bv the Court. 

2. That 

“the secondary character of the double liability 

remains. The other assets of the bank are first to 

be applied to the debts. The receiver holds the 

money contributed by the stockholders to supply 

anv deficiency in order that the creditors mav be 
* * • 
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protected. The fund is somewhat in the nature of 
a trust.” 

3. That the Act of 1929 was constitutional. The 
Court said: 

“It is argued that if the statute be construed to 
give the Commissioner the right to determine the 
insolvency of the bank, and then proceed to collect 
double liability in advance of conclusive necessity 
therefor, and in the event the other assets were 
nearly or quite sufficient to pay the debts, then to 
repay the stockholder, would render the statute 
unconstitutional as impairing the obligation of 
the stockholder’s contract with the State. We can 
see no impairment in the statute of the obligation 
to pay, or not to pay, the double liability. The 
statute affords a quicker and more efficacious rem¬ 
edy than heretofore by which the liability may be 
enforced.” 

4. The evidence must show that defendant owned 
his shares when the liabilities accrued in respect of 
which the assessment against him is made. We ask 
the Court to read pages 15 and 16 of the opinion. The 
Court reaffirms its decisions rendered in the Dunn and 
Morriscy cases, 74 W. Va. 594 and 636, declaring the 
duty of the Court to protect a stockholder from liabil¬ 
ity in excess of that imposed by the Constitution to the 
extent of liability accruing only when he is a stock¬ 
holder. 

McClaren v. Anderson, 110 W. Va. 380,158 S. E. 
379 (April, 1931): 

This case holds that the right of the Commissioner 
of Banking by his receiver to enforce the double lia¬ 
bility given by the statute is cumulative to and does 
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not supersede the right of the creditors to institute 
action to enforce personally the liability. 

“This liability to creditors is direct, and the right 
of creditors to enforce personally the liability is 
not abridged by the statutory provision that the 
Banking Commissioner may enforce this so-called 
double liability. * * * These creditors had the 

V 

right (under the Constitution) to proceed directly 
against the stockholders.” 


Lawhead v. Davis, 112 W. Va. 13, 163 S. E. 629: 

In this case the Court said: 

“As the statute authorizes enforcement of the lia¬ 
bility against stockholders by the receiver, with¬ 
out waiting to administer the assets of the bank 
or delaying for any other cause, it follows that 
suit or suits for that purpose must precede an ap¬ 
portionment among the stockholders of the in¬ 
debtedness.” 

In the statement of this case, the Court said (page 
14) that the Bank had a capital of $300,000.00 Defen¬ 
dant purchased this stock December 10, 1927. “It 
owes to its depositors more than $300,000.00 for de¬ 
posits made by them during 1929.” 

“Defendant refused to respond, because a large 
part of the obligations of the Bank had accrued 
prior to his ownership of stock, contending that 
an apportionment of the indebtedness among the 
present and former stockholders is prerequisite to 
the right of the receiver to enforce liability against 
any of them. Plaintiff answers that such proce¬ 
dure, if formerly required, has been obviated bv 
Chapter 31 (Acts 1929).” 
*••••## 

“This statute was interpreted and applied in 
Tabler v. Higginbotham, 110 W. Va. 9, 156 S. E. 
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753, wherein it is held that the receiver of a bank, 
the insolvency of which has been determined by 
the Commissioner of Banking, may sue the stock¬ 
holders thereof for their constitutional liability 
before the application of its assets to its debts.” 

The court then quoted portions of that opinion 
quoted by this court and said: 

“It follows that if the amounts, other than the 

double liability sums collected, are sufficient to pay 

the debts, there could be little harm done to the 

stockholders by ‘forthwith’ payment of their stat- 

utorv liability. The secondary character of the 
• _ • 

double liability remains. The other assets of the 
bank are first to be applied to the debts. The re¬ 
ceiver holds the money contributed by the stock¬ 
holder to supply any deficiency in order that the 
creditors may be protected. The fund is some¬ 
what in the nature of a trust.” 

Lawhead v. Garlow , 114 W. Va. 175, 171 S. E. 
250: 

In this case the court was dealing with a demurrer 
to the complaint and held the latter was sufficient if it 
showed that any substantial portion of the debts ac¬ 
crued during the ownership of stock by the defendant. 
The language of the opinion did not extend and cannot 
be applied to the situation disclosed by the evidence 
in a trial. 

The report discloses that the form of assessment 
adopted by the banking commission of West Virginia, 
unlike that of the Comptroller here, makes the assess¬ 
ment on the “shares” and directs the receiver to col¬ 
lect the amount “from the stockholders liable thereto.” 
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Bank of Marling ton v. King, 116 W. Va. 259, 180 
S. E. 92: 

“In support of their position the cross-bill 
plaintiffs rely mainly on the cases of Benedum v. 
Citizens Bank, 72 W. Va. 124, 78 S. E. 656, and 
Clark v. Bank of Union, 72 \V. Va. 491, 78 S. E. 
785, wherein it is held that the liability of bank 
officials for misconduct in office is an asset of a 
liquidating bank, and that the extent of their lia¬ 
bility should be ascertained before enforcing pay¬ 
ment by the stockholders of any portion of their 
double liability. Those decisions, based on the 
then existing statute, are not authoritative on the 
latter point since the reenactment of the banking- 
law in 1929. Under the present statute, Acts 1929, 
Chapter 23, Section 32 (Code 1931, 31-8-32), it is 
provided that the receiver of an insolvent bank 
appointed by the State Banking Commissioner 
shall, at the direction of the Commissioner, pro¬ 
ceed at once to enforce the liability of the stock¬ 
holders of such bank, without waiting to collect 
and apply other assets. 

“The matter of initial enforcement of stock¬ 
holders’ liability in liquidating the affairs of an 
insolvent bank was considered in the case of Tab- 
ler vs. Higginbotham, 110 W. Va. 9, 156 S. E. 751. 
These excerpts are from the opinion therein: ‘The 
statute provides in terms that without waiting to 
administer the assets, or delaying for any other 
cause, the receiver shall collect from the several 
stockholders their liabilities in one suit or in sepa¬ 
rate suits. * * * The collection of this fund is 
not to await the administration of other assets: 
and delay in its collection is not countenanced “for 
any other cause”. * * * The statute affords a 
quicker and more efficacious remedy than hereto¬ 
fore by which the liability may be enforced.’ The 
pronouncements of that case were approved in 
Lawhead vs. Davis, 112 W. Va. 13, 163 S. E. 629. 
The present statute seems to leave no room for 
doubt that stockholders of insolvent banking insti- 
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tutions must pay their assessments without wait¬ 
ing for ascertainment of other assets. If there 
be a surplus above indebtedness, refund will be 
made to the stockholders.’’ 

Lamb v. Strother (1937) 118 W. Va. 257, 189 
S. E. 865. 

This action brought by the Receiver included as de¬ 
fendants the former stockholders as well as the last 
holder of record at the time of suspension. The Court 
in its opinion shows that the trial court had in its find¬ 
ings divided the several periods into more than sev¬ 
enty subdivisions so that as to each stockholding it 
was possible to pro rate the liability of the stock¬ 
holder in proportion to the amount of indebtedness at 
suspension, arising during the successive stock owner¬ 
ships. This method excited no comment in the opin¬ 
ion so that it is probably the usual method of West 
Virginia of handling a situation such as the present. 

Objection w r as made by a former stockholder upon 
the ground that the statute giving the right to sue 
without a liquidation of the assets resulted in an alter¬ 
ation in his substantive rights and was therefore un¬ 
constitutional. Disposing of this question the Court 
said in part 

“Under the new statute the collection in full of 
the double liability follows immediately upon the 
declaration of insolvency by the Commissioner of 
Banking, and the determination of the ultimate 
pro rata liability of the stockholders is left to 
follow’’. 

It will be noted that as in the case of Taylor v. Hig¬ 
ginbotham, supra, also decided under the Act of 1929, 
it was recognized that the only liability is that imposed 
by the constitution (Article XI, Section 6) and the 
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summary remedy provided by the Act of 1929 was 
procedural. 

The opinion then proceeds: 

“The Supreme Court of the United States on 
February 1, 1937 in an opinion by Mr. Justice 
Cardoza, in the consolidated cases of Stockhold¬ 
ers of Peoples Banking Company of Smithsburg, 
Maryland v. Sterling, Receiver, etc., 300 U. S. 175, 
81 L. Ed. 586, held that a change in the method of 
enforcing the liability of stockholders in banks, 
more drastic than the change before this Court 
in the present case, effected by an act of the legis¬ 
lature of Maryland during the time that the stock¬ 
holders of the banks had owned their stock, re¬ 
lated only to the remedy and impaired no sub¬ 
stantive right under the contract of stock pur¬ 
chase”. 

The case referred to ( Stockholders, etc. v. Sterling, 
300 U. S. 175) involved the Maryland Act of 1910, 
passed shortly after the organization of the bank, 
which extended the liability of the stockholders to all 
debts at suspension regardless of when they accrued, 
and restricted the collection to action by the Receiver. 
The former law gave the remedy to the creditors and 
the liability was for debts only which were incurred 
during the respective stockholdings. In our reading 
of the case the opinion of the Court was based on the 
condition in the charter of the bank authorizing 
amendment or alteration by the legislature. The 
Court said (300 U. S. 183): 

“This Court has held that when such a condi¬ 
tion attaches to a charter, there is no unconstitu¬ 
tional change of the obligation of a contract by a 
subsequent enlargement of the liability of stock¬ 
holders as to debts afterwards contracted, though 
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the shares so affected were acquired before the 
change was made”. 

And in this case the Supreme Court was very care¬ 
ful to point out that the substantive liability of the 
shareholders was not increased in an unconstitutional 
way because the Act of 1910 did not make the share¬ 
holders liable to debts incurred prior to its passage. 
On this subject it "was said: 

“Sherman v. Smith , 1 Black. 587, 17 L. Ed. 163, 
left unanswered an inquiry (at p. 594) whether 
the amendment would have gone too far if it had 
been made applicable to debts existing at the date 
of its enactment as well as to existing stockhold¬ 
ers. We may leave the question open now. Ap¬ 
pellants have failed to show that any debts of the 
corporation to be enforced in these proceedings 
were debts existing on June 1, 1910 when the pres¬ 
ent statute became law, still less that the subtrac¬ 
tion of those debts would have made the assess¬ 
ment lower than the par value of the shares. The 
extent of the deficiency is persuasive in the ab¬ 
sence of evidence to the contrary, that the assess¬ 
ments must have been the same if the old debts 
had been disregarded. Such of them as exist 
must have been contracted in the brief interval 
between January 4, 1910 and June 1 following. 
At all events the burden was on the appellants to 
show themselves unharmed through the operation 
of the statute challenged as unlawful”. 

In the instant case, if the Comptroller’s action in 
assessing the last stockholders of record and reliev¬ 
ing the prior holders of liability for their proportion 
of the bank’s liability under the West Virginia con¬ 
stitution, is permitted to stand, the burden on the last 
holders of record is substantially increased by casting 
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on them to entire responsibility, notwithstanding the 
law as interpreted by the West Virginia courts limits 
the total assessment on any share to the par value 
and divides that amount proportionately between the 
successive holders. 


m. 

i Comptroller may not make arbitrary discrimination 
between shareholders in making stock assessment. 

Hanson v. Soderberg, 105 Wash. 255, 177 Pac. 

827. 

This case affirms the right of the State Bank Exam¬ 
iner to make an assessment on the stockholders under 
a statute copied from the National Banking Act, citing 
and adopting the ruling of the Supreme Court in vari¬ 
ous cases dealing with the latter Act. 

It held that the Act permitting the assessment to 
be made before the completion of the liquidation of 
assets was procedural only. In conclusion it states: 

“What remedy a stockholder would have if the 
State Bank Examiner were proceeding arbitrarily 
or wrongfully is not before us in this case and 
it is not necessary therefore here to decide that 
question”. 

Nagle v. O'Connor. 88 F. (2d) 936. 

In this case the opinion was rendered by the Circuit 
Court of Appeals, Third Circuit. The assessment was 
made on National Bank stock under the same section 
relied on by the Comptroller in the exercise of his 
pow T er of assessment in the present case. The Court 
in upholding the right to enjoin the enforcement of an 
assessment said: 
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“The Comptroller has power to decide when 
and to the extent it is necessary to enforce the 
liability of stockholders. These are matters with¬ 
in his administrative discretion and his determi¬ 
nation of these questions is ordinarily conclusive 
and mav not be judicially reviewed. Kennedy v. 
Gibson et aL, 8 Wall. (75 U. S.) 498, 505,19 L. Ed. 
476. But in reaching his conclusion as to this 
necessity, he may not act arbitrarily, capriciously, 
and in entire disregard of the provisions of the 
statute. Stockholders are only conditionally lia¬ 
ble for the debts of the bank ‘after all the ordi¬ 
nary resources of the bank have been exhausted.’ 
National Bank v. Kennedy, 17 Wall. (84 U. S.) 19, 
22, 21 L. Ed. 554. In United States ex rel. Citi¬ 
zens’ Nat. Bank v. Knox, 102 U. S. 422, 425, 26 
L. Ed. 216, the court said: ‘In the process to be 
pursued to fix the amount of the separate liability* 
of each of the shareholders, it is necessary to as¬ 
certain, 1, the whole amount of the par value of 
all the stock held by all the shareholders; 2, the 
amount of the deficit to be paid after exhausting 
all the assets of the bank; 3, then to apply the 
rule that each shareholder shall contribute such 
sum as will bear the same proportion to the whole 
amount of the deficit as his stock bears to the 
whole amount of the capital stock of the bank at 
its par value.” 

After citing authorities to the effect that the Comp¬ 
troller is not obliged to wait until all of the assets of 
an insolvent bank are literally “exhausted”, before 
he determines the necessity of enforcing the individual 
liabilities of the stockholders, the Court in its opinion 
said: 


“But no case has gone so far as to hold that the 
Comptroller may entirely disregard the statutory 
provisions for winding up an insolvent bank and 
arbitrarily, and in violation of law, enforce the 
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individual liability of stockholders. But this is 
exactly what the Comptroller did in this case.” 

Merrill . Receiver v. National Rank of Jackson¬ 
ville . 173 U. S. 131. 

This case involved the question of distribution to 
Creditors under Section 3236 Rev. Stat. IT. S. which 
provides that the Comptroller shall make a ratable 
distribution of the moneys paid over to him by the 
receiver. The Court said: 

‘‘The distribution is to be ‘ratable’ on the 

i 

claims as proved or adjudicated, that is, on one 
rule of proportion applicable to all alike. In or¬ 
der to be ‘ratable’ the claims must be manifestly 
estimated as of the same point of time”. 

The paragraph of this opinion (top page 147) holds 
that the Act must be so construed as not to invade 
prior contract rights or as having intended such a re¬ 
sult. 


White v. Knox , 111 U. S. 784. 

This case also involves the payment of claims and 
construing the same section the Court said: 

“Dividends are to be paid to all creditors, rat¬ 
able, that is to say, proportionally. To be pro¬ 
portionate they must be made by some uniform 
rule. They are to be paid on all claims against 
the bank previously proved and adjudicated. All 
creditors are to be treated alike.” 

Bush ft ell v. Lei an <1, 164 U. S. 684. 

This case involved the right of the comptroller to 
make an assessment upon the stockholders without a 
previous judicial ascertainment of liabilities, and the 
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contention that the lodgment of authority in the comp¬ 
troller to assess the stockholders is tantamount to 
vesting that officer with judicial power in violation of 
the Constitution. The Court held that the comptroller 
has power to appoint a receiver, 

“and to call for a ratable assessment upon its 
stockholders” 

and that such authority does not give that officer judi¬ 
cial power in violation of the Constitution. 

Krunudy v. Gibson. 8 Wall. 498. 

In this case the court held that an assessment by the 
comptroller was indispensable to the institution of a 
suit by the receiver of a National Bank. As indicating 
the views of the Court although the matter was not in¬ 
volved in the case it was said: 

“When contribution only is sought, all the stock¬ 
holders who can be reached by the process of the 
Court may be joined in the suit. 

It is no objection that there are others beyond 
the jurisdiction of the Court, who cannot for that 
reason be made co-defendants.” 

It may be inferred from the form of this statement 
that an objection would lie if it appeared that there 
were stockholders within the jurisdiction who were ar¬ 
bitrarily omitted from the suit. 

IIrooks v. Austin. Texas civ. app. 206 S. W. 723. 

This case involved a statute of the State of Texas 
which provides that where stock had been transferred 
within one year of a bank’s suspension, the former 
stockholders as well as the stockholders of record re- 
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mained liable to assessment of double liability. On ob¬ 
jection to an assessment the Court said: 

“The statute contemplates that he shall, if he 
makes an assessment, collect the same from all 
stockholders if it is possible to do so.” 

Austin v. Campbell . Texas civ. app. 210 S. W. 
277. 

In this case following the decision last cited less than 
' a year, the stockholder who had bona fide transferred 
1 and sold the stock and was not a stockholder of record 
1 when the bank closed, challenged the assessment upon 
the ground that he was not a shareholder at the time 
the bank closed, and that the proceeding of the state 
banking department in making the assessment was not 
binding upon him because he had neither actual nor 
1 constructive notice, and second, that the statute pro¬ 
vided that upon the finding of insolvency and inability 
of a bank to pay its creditors the state bank commis¬ 
sioner was authorized to levy an assessment upon its 
shareholders. It was argued that this did not extend 
to former shareholders. The Court, however, took the 
position that the assessment was not restricted to those 
who were shareholders at the time of insolvency but 
extended to all persons who had as shareholders in¬ 
curred the liability. 

The subject is very thoroughly discussed (210 S. W. 

I beginning page 2S1) and would completely answer any 

contention on behalf of the Comptroller of the Cur- 

renev that he could not enforce the liabilitv of former 
• • 

stockholders of the Seventh Street Savings Bank who 
1 were not stockholders at the time of suspension. 
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Coveil v. Fowler, 144 Fed. 538. 

The situation of the defendant in the instant case 
and in the injustice of this proceeding against her for 
the full par value of her stock, although upon the evi¬ 
dence exhibited her liability could onlv be a fraction of 

♦ * 

that amount is identical in substance with the situation 
described by the Court in this citation. The opinion 
states: 

“It is proposed by the bill to secure a lien 
against all the property of the stockholder for the 
extreme amount of his undertaking without show¬ 
ing what his real liability is. The result of such a 
proceeding might well be most unequitable. A 
stockholder might have an ultimate liability of onlv 
a few dollars, and at the same time be made to rest 
under a decree sufficient to wipe out his entire for¬ 
tune, thus working great injury and perhaps ruin 
to him.” 

The National Banking Act makes all of the stock¬ 
holders of record when the Bank fails liable to an as¬ 
sessment, which may be for a proportionate part or for 
the entire par value. We have been unable to find any 
case in which the Comptroller has made an assessment 
on a part of the stockholders then of record without 
assessing others. We are unable to find that any such 
assessment was ever made by the Comptroller and had 
such an instance occurred it would doubtless be re¬ 
garded as eonfiscatorv as well as discriminatory and its 
legality would certainly have been questioned. 

Such an assessment would be repugnant to every 
principle of equity and fairness because it would im¬ 
pose a burden on certain individuals which should be 
shared by others. It would make one set of individuals 
contribute more than their proportion of the deficit, 
and to permit a public official to arbitrarily discrimi- 
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uate among members of a class would be contrary to 
every principle of equity and justice. 

The assessment made by the Comptroller in the pres¬ 
ent case, if it had been made with an understanding 
knowledge of the law imposing liability and the pro¬ 
ceedings taken under the direction of that official, 
would be subject to equal condemnation. The controll¬ 
ing law does not distinguish between the liability of 
stockholders of record at the time the bank closed and 
prior holders of the same stock. All are equally re¬ 
sponsible for their proportionate part of the par value 
of the shares at any time owned by them, to be appor¬ 
tioned in accordance with the provisions of the West 
Virginia constitution and statute. In this case the prior 
holders have not been assessed, although nearlv seven 
years have elapsed since the bank closed and five and 
one-half years since the assessment was made on a por¬ 
tion of the stockholders. Whatever rights may have 
existed as against these prior holders have undoubtedly 
been lost by laches and statutes of limitation, and it 
is extremely doubtful if it will be practicable or possi¬ 
ble for one of the stockholders who has been assessed 
and paid the par value to bring an action for contribu¬ 
tion against the prior owners of the same shares. If 
an assessment is necessary to fix liability certainly in 
that event such a stockholder if sued could plead the 
absence of an assessment. 

The pertinency of these matters is that our plea and 
the discussion of the subject contained in the opinion 
of this Court sustaining the plea were addressed di¬ 
rectly to the issue of the validity of the Comptroller’s 
assessment, and our right to establish the fact on the 
trial of the case that the assessment had not been made 
on account of the debts incurred for which onlv this 
defendant was liable. 
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In our opinion the* case resolved itself to this: The 
Comptroller thought that he had a right to assess the 
stockholders of this Bank under the provisions of the 
National Banking Act which imposed the whole liabil¬ 
ity on the last shareholders of record. This was evi¬ 
dent from the first count of the declaration wherein 
tins theory was asserted. Then disregarding the fact 
that other individuals, the prior holders, were equally 
liable for the assessment under the West Virginia law 
lie has attempted to justify and sustain his action as 
taken under that law. 

The Comptroller made a similar assessment on the 
stockholders of the Potomac Savings Bank, a Virginia 
corporation. In a test case, Hamilton v. Offutt, supra. 
he asserted his right under the Federal statute but this 
Court held that no such right existed and that the as¬ 
sessment was void. Consequently, the plaintiff in the 
present case abandoned the first count of his declara¬ 
tion and the history of the case is merely an attempt 
on the part of the Comptroller to justify an assessment 
actually made under a statute which did not authorize 
its making by reliance on another law by which other 
and different liabilities are created and under which 
other persons not assessed are obligated to share pro¬ 
portionately in the responsibility. 

It was competent for the jury to determine on the 
evidence whether the allegations of our plea were true. 

We, therefore, submit that the Court erred in ex¬ 
cluding the stipulation (R. 32) and in directing a ver¬ 
dict for plaintiff. 

"Respectfully submitted, 

E. Hilton Jackson, 

Wm. E. Richardson, 
Attorneys for Appellant . 
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APPENDIX. 

Constitutional and Statutory Enactments Cited. 

Constitution of the State of West Virginia, Article 

Section 6: 

“The legislature may provide, by a general 
banking law, for the creation and organization of 
banks of issue and circulation, but the stockhold¬ 
ers of any bank hereafter authorized by the laws 
of this state, whether of issue, deposit or discount, 
shall be personally liable to the creditors thereof, 
over and above the amount of stock held by them 
respectively to an amount ecpial to their respec¬ 
tive shares so held, for all its liabilities accruing 
while they are such stockholders.” 

Code of West Virginia (1932) Section 3138: 

“Liability of Stockholders.—Kach stockholder 
of any banking institution, organized under the 
laws of this State, in addition to the liability im¬ 
posed upon him as a stockholder of a corporation 
under the provisions of article one of this chap¬ 
ter, shall be liable to the creditors of the banking 
institution, on obligations accruing while he is a 
shareholder, to an amount equal to the par value 
of the shares of stock held by him; and no sale or 
transfer of the shares of stock made by any such 
stockholder, after the liability of the banking in¬ 
stitution originated or accrued, shall relieve the 
stockholder from the liability imposed by this sec¬ 
tion. Any proceeding in equity to enforce the 
liability of stockholders imposed by this section 
may be prosecuted severally against any one 
stockholder or jointly against any number of 
stockholders.” 

Code of West Virginia (1932), Section 3214: 

‘‘If it shall appear that the assets of such insol¬ 
vent institution or other corporation are not suffi¬ 
cient to pay in full all of its creditors and deposi- 
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tors, without waiting to administer the assets of 
such institution or other corporation, or delaying 
for any other cause, in the same suit or in separate 
suits, to be forthwith instituted in the same or any 
other jurisdiction in his name, the receiver, under 
the authority of the commissioner of banking, 
shall collect from each of the several stockholders 
of such institution or other corporation all sums 
for which they are severally liable to such institu¬ 
tion or other corporation, for the benefit of its 
creditors.’’ 

Federal Statutes. 


Title 12, Sec. 64, U. S. Code (Act of Dec. 23, 1913, 
Rev. Stat. V. S., Sec. 5131 as amended): 


“Individual liability of shareholders; transfer 
of shares. The stockholders of every national 
banking association shall be held individually re¬ 
sponsible for all contracts, debts, and engagements 
of such association, each to the amount of his stock 
therein, at the par value thereof in addition to tile 
amount invested in such stock. The stockholders 
in any national banking association who shall have 
transferred their shares or registered the transfer 
thereof within sixty days next before the date or 
tin* failure of such association to meet its obli¬ 
gations. or with knowledge of such impending fail¬ 
ure, shall be liable to the same extent as if they 
had made no such transfer, to the extent that the 
subsequent transferee fails to meet such liability: 
but this provision shall not be construed to affect 

in anv wav anv recourse which such shareholders 
• « * 

might otherwise have against those in whose 
names such shares are registered at the time of 
such failure.*’ 


Title 12, Sec. 65, U. S. Code: 

“Sec. 65. Enforcement of shareholders' indi¬ 
vidual liability by creditors on liquidation. When 
any national banking association shall have gone 
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into liquidation under the provisions of section 
181 of this title, the individual liability of the 
shareholders provided for by section 63 of this 
title niay be enforced by any creditor of such as¬ 
sociation, by bill in equity, in the nature of a credi¬ 
tor's bill, brought bv such creditor on behalf of 
himself and of all other creditors of the associa¬ 
tion, against the shareholders thereof, in any 
court of the United States having original juris¬ 
diction in equity for the district in which such as¬ 
sociation mav have been located or established. 
(June 30,1876. c. 156 Sec. 2,19 Stat. 63)." 

Title 12, Sec. 192, U. S. Code: 

“Sec. 192. Default iu payment of eirenlafiny 
notes . On becoming satisfied, as specified in sec¬ 
tions 131 and 132 of this title, that any association 
has refused to pay its circulating notes as therein 
mentioned, and is in default, the Comptroller of 
the Currency may forthwith appoint a receiver, 
and require of him such bond and security as Ik* 
deems proper. Such receiver, under the direc¬ 
tion of the comptroller, shall take possession of 
the books, records, and assets of every descrip¬ 
tion of such association, collect all debts, dues, and 
claims belonging to it, and, upon the order of a 
court of record of competent jurisdiction, may so'] 
or compound all bad or doubtful debts, and. on a 
like order, may sell all the real and personal prop¬ 
erty of such association, on such terms as the court 
shall direct: and mav. if neeessarv to pav the debts 
of such association, enforce the individual liabil¬ 
ity of the stockholders. Such receiver shall pay 
over all money so made to the Treasurer of the 
United States, subject to the order of the comp¬ 
troller, and also make report to the comptroller of 
all his acts and proceedings.” 

Title 12, Sec. 194, U. S. Code: 

“Sec. 194. Dividends on adjusted claims: dis¬ 
tribution of assets. From time to time, after full 
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provision has been first made for refunding to tin* 
United States anv deficiency in redeeming the 
notes of such association, the comptroller shall 
make a ratable dividend of the money so paid over 
to him by such receiver on all such claims as may 
have been proved to his satisfaction or adjudi¬ 
cated in a court of competent jurisdiction, and, as 
the proceeds of the asests of such association are 
'paid over to him, shall make further dividends on 
all claims previously proved or adjudicated; and 
the remainder of the proceeds, if any, shall be 
paid over to the shareholders of such association, 
or their legal representatives, in proportion to the 
stock by them respectively held. (R. S. Sec. 5236) 

From Act June 3, 1864, c. 106, Sec. 50, 13 Stat. 
114.” 

Title 12, Sec. 197, U. S. Code: 

"Sec. 197. Shareholders' meeting; continuance 
of receivership; appointment of agent; winding up 
business; distribution of assets. Whenever any 
association shall have been or shall be placed in 
the hands of a receiver, as provided in section 192 
and other sections of this Code, and when, as pro¬ 
vided in section 194 thereof, the Comptroller of 
the Currency shall have paid to each and every 
creditor of such association, not including share¬ 
holders who are creditors of such association, 
whose claim or claims as such creditors shall have 
been proved or allowed as therein prescribed, the 
full amount of such claims, and all expenses of 
the receivership and the redemption of the circu¬ 
lating notes of such association shall have been 
provided for * * *. 

The proceeds of the assets or property of any 
such association which may be undistributed at 
the time of such meeting or may be subsequently 
received shall be distributed as follows: 

First. To pay the expenses of the execution of 
the trust to the date of such payment. 
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Second. To repay any amount or amounts 
which have been paid in by any shareholder or 
shareholders of such association upon and by rea¬ 
son of any and all assessments made upon tin* 
stock of such association by the order of the Comp¬ 
troller of the Currency in accordance with the pro¬ 
visions of the statutes of the United States; and 

Third. The balance ratably among such stock¬ 
holders, in proportion to the number of shares 
held and owned by each. Such distribution shall 
be made from time to time as the proceeds shall be 
received and as shall be deemed advisable by the 
said comptroller or said agent.” 

District of Columbia (’ode (1929), Sec. 298: 

“Banking institutions to be under supervision 
of Comptroller of Currency.—All savings banks or 
savings companies, or trust companies, or other 
banking institutions, organized under authority of 
any act of Congress to do business in the District 
of Columbia, or organized by virtue of the laws of 
any of the States of this Union, and having an of¬ 
fice or banking house located within the District 
of Columbia where deposits or savings are re¬ 
ceived, shall be, and are hereby, required to make 
to the Comptroller of the Currency and to pub¬ 
lish all the reports which national banking associa¬ 
tions are required to make and publish under the 
provisions of sections 5211, 512, and 521.3 of the 
Revised Statutes of the United States, and shall 
be subject to the same penalties for failure to make 
such reports as are therein provided, which pen¬ 
alties may be collected by suit before the supreme 
court of the District of Columbia. And the Comp¬ 
troller shall have power, when in his opinion it is 
necessary, to take possession of any such bank or 
company, for the reasons and in the manner and 
to the same extent as are provided in the laws of 
the United States with respect to national banks.’* 
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BRIEF FOR APPELLEE 


STATEMENT OF FACTS 

This case is here on appeal from a judgment of the 
District Court of the United States for the District of 
Columbia entered upon a verdict of a jury for appellee, 
plaintiff below, for $2,000.00, plus interest, on account 
of a “double liability” stock assessment made by the 
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Comptroller of the Currency. The suit was filed Sep¬ 
tember 12, 1934 (R. 1). Appellee is the receiver of 
the Seventh Street Savings Bank, succeeding Norman 
R. Hamilton, resigned. Ida L. Bergling, appellant 
here, defendant below, was sued as the owner of stock 
in such bank. 

The Seventh Street Savings Bank was organized 
under the laws of West Virginia in 1912 (R. 29) and 
did business solely in the District of Columbia (R. 30). 
It closed its doors at the close of business March 3, 
1933 and never reopened (R. 30). On March 14, 1933, 
the Comptroller of the Currency acting under the pro¬ 
visions of the “Banking Conservation Act” determined 
it was necessary to conserve its assets and appointed 
a conservator therefor (R. 30). Such conservator 
served until December 21, 1933, when the Comptroller 
officially determined that the bank was insolvent and 
appointed Norman R. Hamilton, the original plaintiff, 
as receiver (R. 30). On July 5, 1934, the Comptroller 
levied a 100 per cent assessment against the stock¬ 
holders of the bank payable August 13, 1934, assess¬ 
ments not paid by that date to draw interest at 6 per 
cent per annum (R. 14). The appellee on June 25, 
1930 (R. 31), became the owner of 20 shares of the 
bank’s stock of a total par value of $2,000.00 and con¬ 
tinues to hold such stock (R. 9). 

The Comptroller of the Currency acted under Sec¬ 
tion 298, Title 5 of the 1929 Code of the District of 
Columbia in finding the bank insolvent, appointing a 
receiver, and in directing the receiver to collect the 
amount of the stock assessment. No question is raised 
as to the power of the Comptroller to perform any of 
such acts. 
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This court in Hamilton v. Bergling, 66 App. D. C. 
83, 85 F. (2d) 249, decided May 25, 1936 on a special 
appeal, determined that the assessment is governed by 
West Virginia law and particularly by Section 6 of 
Article 11 of the Constitution of West Virginia and 
statutes of West Virginia enacted pursuant thereto. 

Article 11, Section 6 of the West Virginia Constitu¬ 
tion, provides as follows: 

“The Legislature may provide, by a general bank¬ 
ing law, for the creation and organization of banks 
of issue or circulation, but the stockholders of any 
bank hereafter authorized by the laws of this State, 
whether of issue, deposit or discount, shall be per¬ 
sonally liable to the creditors thereof, over and 
above the amount of stock held by them respec¬ 
tively to an amount equal to their respective 
shares so held, for all its liabilities accruing while 
they are such stockholders. ” 

Section 3138 of the 1932 Code of West Virginia pro¬ 
vides: 

“Liability of stockholders.—Each stockholder of 
any banking institution, organized under the laws 
of this State, in addition to the liability imposed 
upon him as a stockholder of a corporation under 
the provisions of article one of this chapter, shall 
be liable to the creditors of the banking institu¬ 
tion, on obligations accruing while he is a share¬ 
holder, to an amount equal to the par value of the 
shares of stock held by him; and no sale or trans¬ 
fer of the shares of stock made by any such 
stockholder, after the liability of the banking in¬ 
stitution originated or accrued, shall relieve the 
stockholder from the liability imposed by this 
section. Any proceeding in equity to enforce the 
liability of stockholders imposed by this section 
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may be prosecuted severally against any one stock¬ 
holder or jointly against any number of stock¬ 
holders.’ ’ 

Section 3214 of the 1932 Code of West Virginia 
provides: 

“If it shall appear that the assets of such insol¬ 
vent institution or other corporation are not suffi¬ 
cient to pay in full all of its creditors and de¬ 
positors, without waiting to administer the assets 
of such institution or other corporation, or delay¬ 
ing for any other cause, in the same suit or in 
separate suits, to be forthwith instituted in the 
i same or any other jurisdiction in his name, the re¬ 
ceiver, under the authority of the commissioner of 
i banking, shall collect from each of the several stock¬ 
holders of such institution or other corporation 

all sums for which thev are severallv liable to such 

•> +> 

institution or other corporation, for the benefit of 
its creditors.” 

This Court having decided that the liability of ap¬ 
pellant should be determined under West Virginia law, 
as interpreted by the West Virginia courts, appellee 
joined issue on the “Fifth Amended Plea” of appellant 
(R. 23,26) and the trial proceeded before a jury (R. 26). 

At the trial, various facts were stipulated, former and 
present employees of the bank testified to detailed fig¬ 
ures showing the bank’s indebtedness, and summaries 
of such figures were put in evidence. A narrative state- 
! ment of evidence necessary to be considered by this 
Court on the appeal is embodied in the transcript of 
record at pages 29-40, inclusive. 

The undisputed evidence showed that indebtedness 
exceeding $100,000.00, the total par value of the bank’s 
stock, accrued between June 25. 1930, the date appel¬ 
lant acquired her stock, and March 3,1933, the date the 


bank was dosed and remained unpaid on March 3,1933 
and also on December 21, 1933, the date the bank was 
formally found insolvent by the Comptroller of the 
Currency and also on July 5, 1934, the date the 100 % 
stock assessment was levied. ( R . 29-40 , inclusive.) 

At the conclusion of the trial, the Court directed a 
verdict for the plaintiff in the full amount sued for 
(R. 26). Thereafter, appellant filed a motion for a new 
trial, which was fully argued, and the court below over¬ 
ruled such motion (R. 27, 28), and thereupon, the ap¬ 
peal to this Court was duly taken (R. 29). 

THE QUESTIONS PRESENTED 

Two questions are presented by the appeal, namely, 

1. Was the trial court correct in sustaining an ob¬ 
jection of appellee that the following stipulation be¬ 
tween counsel was immaterial: 

“That in making and levying the assessment on 
the stockholders of the Seventh Street Savings 
Bank on July 5, 1934, the Comptroller of the Cur¬ 
rency did not make any apportionment of liabili¬ 
ties of said bank between the stockholders who 
were stockholders at the date of the closing of 
said bank and any persons who might have been 
stockholders previously”? (R. 31, 32). 

2. Was the trial court correct in directing a verdict 
for the appellee and in denying a motion of appellant 
for a new trial, after appellee had introduced undis¬ 
puted evidence that at the date of closing and at the 
date of the appointment of the receiver and at the date 
of the levying of the assessment, there remained unpaid 
indebtedness of the bank, accrued while appellant was 
a stockholder, which exceeded the total par value of 
the bank’s outstanding stock? 
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SUMMARY OF ARGUMENT 

The Supreme Court of Appeals of West Virginia, in¬ 
terpreting the Constitution and statute of West Vir¬ 
ginia, has decided that the statute authorizes enforce¬ 
ment of the “double liability” against stockholders 
without waiting to administer the assets of the bank; 
and that suit or suits to enforce such liability must pre¬ 
cede an apportionment among the stockholders of the 
bank's indebtedness. It follows that the trial court 
was correct in excluding evidence that the Comp¬ 
troller in making the assessment did not make any 
apportionment of liabilities among the stockholders. 

Undisputed evidence was offered during the trial by 
appellee showing that at the date of closing, at the date 
of the appointment of the receiver, and at the date of 
the levying of the assessment, there remained unpaid 
indebtedness of the bank accrued while appellant was 
a stockholder, which exceeded the total par value of 
the bank’s outstanding stock. Therefore, the trial court 
was correct in directing a verdict for appellee and in 
overruling a motion by appellant for a new trial. 

The method used by appellant in calculating the 
amount of the indebtedness of the bank for which ap¬ 
pellant is liable as a stockholder is contrary to the 
decisions of the highest court of West Virginia. 

Dividends paid to depositors after levying of the 
stock assessment and the status of the assets of the 
bank at the time of the trial are immaterial. 

The appellant’s references to the assessment levied 
by the Comptroller of the Currency are incomplete 
and immaterial. The Supreme Court of West Vir¬ 
ginia has held that no apportionment of indebtedness 
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among stockholders is necessary prior to the levying 
of a stock assessment. 

Appellee’s demurrer to appellant's first four pleas 
to the second count of the declaration was properly 
sustained by the trial court. 

ARGUMENT 

1. The trial court was correct in refusing to admit in 
evidence a stipulation that in making and levying 
the assessment on the stockholders of the Seventh 
Street Savings Bank, the Comptroller of the Cur¬ 
rency did not make any apportionment of liabilities 
of said bank between the stockholders who were 
stockholders of said bank and any persons who 
might have been stockholders previously. 

The text of the stipulation which was excluded by 
the trial judge has been quoted above and appears on 
p. 31 of the transcript of record. 

On the former appeal of this case to this Court, the 
sole issue before the Court was whether the Federal 
statute or the West Virginia statute covering “double 
liability” of bank stockholders should be applied. This 
Court held that the West Virginia statute governed. 
Indeed this was the position taken by appellant at the 
former hearing of this case before this Court on the 
special appeal. Appellant's position at that time, as 
summed up by this Court, Hamilton v. Bergling, 66 
App. D. C. 83, 85 F. (2d) 249, 250, was as follows: 

“The stockholder admits that the Comptroller 
had a right to adjudge the bank insolvent and to 
close it and has a right to liquidate it and collect 
its assets, including stockholders’ liability. She 
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asserts, however, that he has no right to impose 
or collect a liability in excess of that authorized 
by the West Virginia law, and that her liability 
in this respect is a question of fact on which she 
is entitled to a trial.’’ 

The Supreme Court of Appeals of West Virginia 
has ruled directly on this point, holding that the re¬ 
ceiver is authorized to enforce the liability against 
stockholders without waiting to administer the Assets 
of the bank and that suits to enforce the liability must 
precede an apportionment among the stockholders of 
the indebtedness. 

The point was at issue in Laivhead v. Davis, 112 
W. Va. 13, 162 S. E. 629, decided in 1932 under the 
same statute involved in the case at bar. That was an 
action brought in assumpsit by Lawhead as receiver 
of the Clarksburg Trust Company against Davis, a 
stockholder. It was alleged in the complaint that the 
Clarksburg Trust Company since its incorporation in 
1914 had issued 3,000 shares of capital stock of the 
par value of $100.00 each. Its indebtedness at the 
lime the defendant purchased his stock December 10, 
1927, was $2,397,352.00 and on June 6, 1929, when the 
receiver took charge of its affairs, the indebtedness 
was $2,0S4,643.00. At closing, it owed to depositors 
“more than $300,000“ (the amount of the par value of 
the outstanding stock) for deposits made by them dur¬ 
ing 1929. On December 7, 1929, the West Virginia 
commissioner of banking called on the stockholders 
for payment of their constitutional liability of 100 
per cent. 

Describing the contentions of the defendant in that 
case, the court said (at 163 S. E. 629): 
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“Defendant refused to respond, because a large 
part of the obligations of the bank had accrued 
prior to his ownership of slock, contending that 
an apportionment of the indebtedness among the 
present and former stockholders is prerequisite 
to the right of the receiver to enforce liability 
against any of them.” 

This is precisely the contention made by appellant 
here. The highest court in West Virginia decided 
against such contention. 

In affirming a judgment for the plaintiff given by 
the trial court, the Supreme Court of Appeals of West 
Virginia said (at 163 S. E. 630): 

“This statute was interpreted and applied in Tab- 

ler v. Higginbotham, 110 W. Va. 9, 156 S. E. 751, 

753, wherein it is held that the receiver of a bank, 

the insolvencv of which has been determined bv 
* 

the commissioner of banking may sue the stock¬ 
holders thereof for their constitutional liability 
before the application of the assets to its debts. 
Judge Lively, speaking for the court in the opin¬ 
ion of the case, says: ‘The statute provides in 
terms that, without waiting to administer the as¬ 
sets, or delaying for any other cause, the receiver 
shall collect from the several stockholders their 
liabilities in one suit or in separate suits. Then, 
if the assets, including all sums collected from the 
stockholders, shall more than suffice to pay the 
debts, the surplus is to be distributed “first to 
the stockholders who have paid any sums upon 
their extraordinary liability as stockholders pro 
rata up to the respective amounts paid by each 
of them.” It follows that, if the assets, other 
than the double liability sums collected, are suffi¬ 
cient to pay the debts, there could be little harm 
done to the stockholders by “forthwith’ 7 payment 
of their statutory liability. The secondary char¬ 
acter of the double liability remains. The other 



10 


assets of the bank are first to be applied to the 
debts. The receiver holds the money contributed 
by the stockholders to supply any deficiency in 
order that the creditors may be protected. The 
fund is somewhat in the nature of a trust. The 
collection of this fund is not to await the adminis¬ 
tration of other assets; and delay in its collection 
is not countenanced “for any other cause.” But 
it is argued that to forthwith collect this liability, 
and then return it or a part thereof, would inflict 
a unconscionable hardship upon the stockholder. 
This same argument was advanced in Studebaker 
v. Perry, 1S4 U. S. 258, on page 262, 22 S. Ct. 463, 
465, 46 L. Ed. 528, and was disposed of by Justice 
Shiras as follows: ‘In many instances, the value 
of the bank’s assets might make it altogether 
probable that but a small portion of the share¬ 
holders’ contribution would be needed. To require 
payment in full of money which might be held 
for years while the bank’s affairs were being 
wound up, and then be returned without interest, 
would certainly be a hardship upon the sharehold¬ 
ers. If, to avoid that hardship, the comptroller 
should postpone the assessment until he could 
fully inform himself of the condition of the bank’s 
affairs, in the time that might thus elapse, some 
of the stockholders might become insolvent or re¬ 
move their property from the reach of legal pro¬ 
ceedings, and thus a loss be thrown upon the credi¬ 
tors.’ The statute contemplates that more of the 
double liability might be collected than was neces¬ 
sary to discharge the debts, and it must be pre¬ 
sumed that considerations of public welfare out¬ 
weigh inconvenience and hardship which the stock¬ 
holder might suffer. But it is not our province 
to find reasons for the act which is plain. The 
intention of the statute makes the law, and the 
cardinal rule in the construing a statute is to find 
and give effect to that intention, even though it 
may not be in strict conformity with the letter 
of the law. ’ 
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“As the statute authorizes enforcement of the 
liability against the stockholders by the receiver, 
without waiting to administer the assets of the 
bank or delaying for any other cause, it follows 
that suit or suits for that purpose must precede 
an apportionment among the stockholders of the 
indebtedness.” (Italics ours) 

Since, therefore, the highest court of West Virginia 
has held that suit or suits to enforce assessments for a 
stockholder’s liability must precede an apportionment 
among the stockholders of the indebtedness, it clearly 
follows that a proposed stipulation, that in making 
this particular assessment the Comptroller of the Cur¬ 
rency did not make such an apportionment of liabilities 
among stockholders, was immaterial. In consequence, 
the trial judge was correct in his ruling that such stipu¬ 
lation should not be admitted in evidence. 

2. Undisputed evidence was offered during the trial by 
appellee showing that at the date of closing, at the 
date of the appointment of the receiver, and at the 
date of the levying of the assessment, there re¬ 
mained unpaid indebtedness of the bank incurred 
while appellant was a stockholder, which exceeded 
the total par value of the bank’s outstanding stock. 
Therefore the trial court was correct in directing a 
verdict for appellee and in overruling a motion by 
appellant for a new trial. 

This Court, in deciding the former special appeal, 
determined (85 F. (2d) 252) that appellant was entitled 
to a trial on the issue of fact of whether the liabilities of 
the bank on account of which the assessment was levied 
against her accrued during the time appellant acquired 
and owned her stock. 
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Undisputed evidence meeting this burden was offered 
by appellee upon the trial. 

Before discussing the evidence, it will be helpful to 
refer to the West Virginia cases to determine what 
proof has been deemed sufficient in West Virginia to 
meet the burden of proof on this point. 

In Lawhead v. Davis, supra . the outstanding capital 
stock of the bank had a total par value of $300,000.00. 
At the time defendant purchased his stock, December 
10,1927, the indebtedness of the bank was $2,397,352.00. 
On June 6, 1929, when the bank was declared insolvent 
and the receiver took charge, the indebtedness was 
$2,084,643.00. The complaint alleged that the bank 
“owes to depositors more than $300,000.00 for deposits 
made by them during 1929.” The Supreme Court of 
Appeals for West Virginia held that this allegation 
was sufficient under the statute; or in other words, that 
it was sufficient to allege and prove that during the 
time the stockholder held his stock, debts were in¬ 
curred which remained unpaid at the date of insolvency 
in an amount exceeding the total par value of the bank’s 
stock. 

In Lawhead v. Garlow (1933), 114 W. Va., 175, 171 
S. E. 250, decided in October, 1933, the bank was or¬ 
ganized prior to 1870, and was found insolvent Decem¬ 
ber 31, 1930. The capital stock outstanding at closing 
had a par value of $300,000.00. On July 31, 1930, five 
months prior to closing, the defendant Garlow owned 
stock of the par value of $1,700.00. It was alleged in 
the declaration that prior to July 31, 1930 “there ac¬ 
crued indebtedness of the said Bank of Monongahela 
Valley to various creditors of said bank which was 
unpaid on December 31, 1930 (the date of closing), an 
amount in excess of $300,000.00, that being the total 
issued and outstanding capital stock of said bank.” 
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The amount of the assessment against Garlow was 
$1,700.00, or 100 per cent of the par value of his stock. 
The court held the above described allegations suf¬ 
ficient. In other words, the court held it was enough 
to allege and prove that during the stock ownership of 
t lie defendant, there accrued indebtedness of the bank, 
which was unpaid on the date of closing, in an amount 
exceeding the par value of the total outstanding stock. 

In the instant case, the stockholder, appellant here, 
on June 25, 1930 became the owner of 20 shares of 
stock having a total par value of $2,000.00 (R. 31). At 
all times involved, the total outstanding stock of the 
bank had a par value of $100,000.00 (R. 31). Apply¬ 
ing here, therefore, the rule laid down in Laichead v. 
Davis , supra, and in Lau 'ueod v. Garloiv, supra , it 
would be sufficient if appellee had proved that between 
June 25, 1930, the date appellant obtained her stock, 
and March 3, 1933, the date of closing, the bank in¬ 
curred indebtedness which remained unpaid March 3, 
1933, in an amount exceeding the total par value of 
the outstanding stock, or $100,000.00. 

Before discussing the evidence, it will be helpful to 
show how the figures testified to were arrived at. Such 
information is contained in the agreed statement of the 
material evidence contained in the transcript of record 
from pages 32 to 40, inclusive. In the first place, the 
former bookkeeper for the bank, Miss Tutwiler, testi¬ 
fied that as of the date of closing, March 3, 1933, the 
total indebtedness of the bank was $1,499,754.34 
(R. 32). 

Thereafter, an employee of the receivership, witness 
McKee, testified (R. 32, 33, 34) that he had examined 
“the original certificates of deposit held by the Seventh 
Street Savings Bank and had also examined the record 
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of certified checks issued by the bank between June 25, 
1930, which were still outstanding and unpaid as of 
March 3, 1933, had examined the records of the bank 
showing loans made to the bank during the same 
period, and had also examined all individual records of 
depositors on which there was a balance exceeding $100 
on June 25, 1930, and had noted the deposits and with- 
I drawals in such accounts between June 25, 1930 and 
i March 3, 1933, and had made a summary of all such 
records of individual depositors.” He then gave a 
i summary of such examination divided between certifi- 
i cates of deposits, cashier’s checks, money borrowed by 
the bank on notes, savings accounts and checking ac- 
i counts. As illustrating the method used bv witness 
McKee, he included in his column of figures (R. 33) 
i the balance as of March 3,1933, in the savings accounts 
examined and gave the resulting figure of $196,903.79. 
He then gave the balance in the accounts of the same 
individuals as of June 25, 1930, or the nearest date 
thereafter on which a balance in such account appeared, 
such figure being $33,124.28. He then deducted the 
second figure from the first, thus arriving at a figure 
of $163,779.51, and testified that such latter figure rep¬ 
resented “the net increase in such savings deposits 
between June 25, 1930 and March 3, 1933.” He added 
(R. 33) that “the figure of $163,779.51 took into account 
all withdrawals and deposits of such depositors be¬ 
tween June 25, 1930 and March 3, 1933.” By the 
method of deducting the balance in such accounts as of 
June 25,1930, the date appellant acquired her stock, he 
made certain that he did not include in his final figures 
any indebtedness incurred by the bank prior to such 
date of June 25, 1930. He gave similar evidence with 
respect to checking accounts, certificates of deposit 



15 


and cashier’s checks. As shown, he ignored all ac¬ 
counts of less than $100.00 (R. 33). 

During the trial question was raised with respect to 
possible duplications between the savings and checking 
accounts due to the fact that in certain isolated cases, 
savings accounts after June 25, 1930, had been opened 
by depositors through the method of drawing checks 
on their checking accounts. As shown by the assistant 
receiver of the bank, witness Ballance (R. 34), the final 
figures introduced in evidence took full account of all 
such duplications. This evidence was not disputed. 
In addition, it was brought out, with respect to the 
$50,219.15 of certificates of deposit issued after June 
25, 1930, and unpaid by the bank as of March 3, 1933, 
all but $11,000.00 of such certificates of deposit rep¬ 
resented renewals of certificates of deposit which 
had been originally issued prior to June 25, 1930. 
The Supreme Court of Appeals of IVest Virginia 
having held in such cases that the date of the orig¬ 
inal deposit was to be deemed the date upon which 
such debt accrued, all but $11.000.00 of such certificates 
of deposit were eliminated in the final testimony for 
appellee (R. 35). In other words, as shown by the 
testimony of witness Ballance (R. 35), the only certifi¬ 
cates of deposit taken into account in the final testi¬ 
mony for appellee represented certificates of deposit 
issued for new deposits after June 25, 1930, and which 
remained unpaid as of the closing on March 3, 1933. 

All of the above evidence was undisputed. 

Upon the basis just outlined, witness Ballance testi¬ 
fied (R. 35, 36) that the indebtedness of the Seventh 
Street Savings Bank accrued between June 25, 1930, 
the date appellant became a stockholder, and March 3, 
1933, the date of closing, and which remained unpaid 
as of the latter date, totaled $489^35.09. Such figure 
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ignored all accounts loss than $100.00 and also ignored 
numerous small items such as certified checks, and so 
forth. 

It is undisputed that such figures took into account 
all withdrawals from all of these accounts between 
June 25,1930 and March 3, 1933, and, therefore, repre¬ 
sented net figures. 

Since the Seventh Street Savings Bank according 
to the undisputed evidence did not engage in any bank¬ 
ing business after March 3,1933, and from that time on 
has been continuously in the hands either of a con¬ 
servator or receiver appointed by the Comptroller of 
the Currency, the figure just given of $489,335.09, rep¬ 
resenting the net indebtedness accrued between June 
25, 1930 and March 3, 1933, which remained unpaid as 
of the latter date, is the figure to be compared with the 
total par value of the outstanding stock under the 
decisions in Lawhvad v. Davis, supra, and Lawhead v. 
Garloic, supra, in West Virginia. 

However, the Seventh Street Savings Bank was not 
formally found insolvent by the Comptroller of the 
Currency and a receiver therefor appointed until De¬ 
cember 21. 1933 (R. 30) (liquidation going on mean¬ 
while) and, therefore, the witnesses for appellee, in 
order to leave no possible doubt, continued their de¬ 
tailed figures up to and including the latter date. The 
status of the gross indebtedness of the bank (but not 
the net indebtedness) changed between the date of 
closing on March 3, 1933, and the date of the appoint¬ 
ment of the receiver on December 21, 1933 on account 
of two factors. The first was that on September 25, 
1933 (R. 35) a dividend of 50 per cent was paid on all 
items of indebtedness except the loans which the bank 
had made prior to closing from the Reconstruction 
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Finance Corporation. No other dividends were paid 
until November 1, 19’34, after the assessment was 
levied. The effect, therefore, of the 50 per cent divi¬ 
dend paid on September 25, 1933 was that as to all 
items except the Reconstruction Finance Corporation 
loans, the net indebtedness accrued after June 25, 
1930 and unpaid on March 3, 1933, was reduced by 
50 per cent prior to December 21, 1933. The other 
factor occurring between March 3, 1933 and De¬ 
cember 21, 1933 had to do with the loans from the 
Reconstruction Finance Corporation. As shown by the 
testimony of witness Ballanee (R. 35) the money bor¬ 
rowed from the Reconstruction Finance Corporation 
between June 25, 1930 and March 3, 1933, and which 
remained unpaid as of the latter date, totalled 
$301,853.39. As shown by the further testimony of wit¬ 
ness Ballanee (R. 35) the amount of such Reconstruc¬ 
tion Finance Corporation loans accrued between June 
25, 1930 and March 3, 1933, which remained unpaid as 
of December 21, 1933, amounted to $61,395.47. There¬ 
fore, as a result of the 50 per cent dividend to depos¬ 
itors paid on September 25,1933, and also as the result 
of the paying off of a part of the Reconstruction 
Finance Corporation loan, witness Ballanee testified 
that the amount of indebtedness of the bank accruing 
between June 25, 1930 and March 3, 1933, which re¬ 
mained unpaid as of December 21, 1933 was $155,136.41 
(R. 36). As shown by witness Ballanee (R. 36) this 
latter figure took into account the above described ad¬ 
justment on account of certificates of indebtedness and 
hence included only $5,500.00 (R. 35) of such certifi¬ 
cates of indebtedness representing 50 per cent of the 
$11,000.00 of certificates of indebtedness which beyond 
dispute represented new certificates of indebtedness 
issued after June 25, 1930 and March 3, 1933. 
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1 The only item included in the total of $155,136.41 
representing net indebtedness accrued between June 
>25, 1930 and March 3, 1933, which remained unpaid on 
December 21, 1933, as to which there was any dispute 
'(on a point of law only) between appellee and appel¬ 
lant on whether it should be included in such total, 
was the item of $61,395.47, representing the unpaid 
portion of the Reconstruction Finance Corporation 
loan accrued between June 25, 1930 and March 3, 1933, 
and remaining unpaid on December 21, 1933. There 
was no dispute of fact even on this item. 

As a matter of law, it is clear that such item is prop- 
1 erly included in the figure of $155,136.41. As shown by 
the undisputed evidence of witness Ballance (R. 36, 
37), a total of $301,853.39 was borrowed by the Seventh 
Street Savings Bank between June 25, 1930 and March 
3,1933 and remained unpaid as of the latter date. Such 
total was made up of three loans, the first (loan 221) 
made July 16, 1932 for $75,000.00, the second (loan 
1 252) made July 18, 1932 for $184,500.00 and the third 
(loan 491) made February 28, 1933 for $123,000.00. 

> Such three loans totaling $302,203.39 were reduced to 
$301,853.39 by March 3, 1933. Between March 3, 1933 
and August 30, 1933, all of the $184,500.00 loan (loan 
252) was paid out of collateral. Between March 3,1933 
and September 13,1933, the $123,000.00 loan (loan 491) 
was reduced to $61,395.47 out of collateral. On Sep¬ 
tember 13, 1933, a loan (loan 663) totaling $222,307.00 
was made from the Reconstruction Finance Corpora¬ 
tion and out of such loan, there was paid the $61,395.47, 
the amount then owing on loan 491. 

Appellant in her brief (p. 18) quotes from Dunn v. 
Bank of Union , 74 IV. Va. 594, 598, 82 S. E. 758 in sup¬ 
port of her contention that certificates of indebtedness 
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issued by the bank prior to her becoming a stockholder 
for which new certificates of indebtedness were issued 
after she became a stockholder should not be included 
among the debts “accruing” between the time she be¬ 
came a stockholder and the date of closing. Appellant 
correctly applied the rule laid down in Dunn v. Bank 
of Union to the certificates of indebtedness because in 
that case the Supreme Court of Appeals of West Vir¬ 
ginia held that “although renewed by the subsequent 
issuance of other certificates as previously observed, 
the original liability was not extinguished and a new 
liability created, any more than a new note pays an 
antecedent debt.” (Italics ours.) 

In the evidence reviewed above, appellee has agreed, 

therefore, with appellant’s contention with respect to the 

certificates of indebtedness. Preeiselv the same rule of 

* 

law applies to the Seventh Street Savings Bank’s loans 
from the Reconstruction Finance Corporation. Since 
the undisputed evidence is (R. 37) that $61,395.47 of a 
loan made to the bank by the Reconstruction Finance 
Corporation between June 25, 1930 and March 3, 1933, 
was paid off by a loan (loan 663) made September 13, 
1933, and remaining unpaid as of December 21, 1933, 
it follows as a matter of law that this $61,395.47 of 
Reconstruction Finance Corporation loans must be in¬ 
cluded in any total of debts of the bank accrued be¬ 
tween June 25,1933, and March 3, 1933, and remaining 
unpaid as of December 21, 1933. 

It results as a matter of law that the undisputed evi¬ 
dence is that without including any interest, the debts 
of the Seventh Street Savings Bank incurred between 
the time that appellant became a stockholder (June 25, 
1930) and the date of the closing of the bank (March 
3, 1933) and which remained unpaid as of the date the 
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bank was found insolvent and a receiver therefor ap¬ 
pointed (December 21, 1033) totaled a minimum of 
$153,136.41, or a minimum of $35,000.00 more than the 
total par value of the stock of the bank outstanding at 
all dates in controversy. Under the clear rulings of 
the highest court of West Virginia, therefore, the un¬ 
disputed evidence of the appellee far exceeded the 
minimum required to be proved by the decisions of the 
Supreme Court of Appeals of West Virginia under the 
Constitution and statutes of the State of West Virginia, 
i Merely as a safeguard to meet any possible inter¬ 
pretation of the law, appellee also introduced undis¬ 
puted evidence that the indebtedness of the bank in¬ 
curred subsequent to June 25,1930, and prior to March 
3, 1933. which remained unpaid as of July 5, 1934, the 
date of the levying of the assessment by the Comp¬ 
troller of the Currency, was more than $106,28S.61, or 


more than the total par value of the bank’s outstanding 
stock (R. 37). Witness Ballance testified (R. 37) that 
such figure of $106,288.61 was made up of $73,639.72 
of savings accounts, ignoring deposits of less than 
$100.00: $14,457.63 of checking accounts, also ignoring 
deposits of less than $100.00; $5,500:00 of certificates 
of deposit; $80.84 of cashier’s checks, $62.75 of divi¬ 
dend checks unpaid: and $12,547.67 of money borrowed 
from the Reconstruction Finance Corporation. There 
was no dispute as to any of the above described facts. 

It results from the above that the undisputed evi¬ 
dence introduced by appellee was that the indebted¬ 
ness incurred by the Seventh Street Savings Bank 
between June 25, 1930, the date when the appellant 
became a stockholder, and March 3, 1933, the date of 
the closing of the bank, exceeded the total par value 
of the outstanding stock not only on the date of the 
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closing of the bank, March 3,1933, but also on the date 
the bank was formally declared insolvent, December 
21, 1933, and also upon the (late the assessment was 
levied by the Comptroller of the Currency, July 5, 
1934. The above described figures do not contain any 
interest. 

Under the above status of the proof, it is unnecessary 
to consider the question of interest on debts incurred 
by the bank prior to suspension, March 3, 1933, and 
subsequent to June 25,1930, when the appellant became 
a stockholder. The fact is, however, that under the 
Constitution and statutes of West Virginia quoted 
supra , stockholders are liable for “all its (the bank’s) 
liabilities accrued while they are such stockholders” 
and such liabilities include interest thereon. The high¬ 
est court of West Virginia has not had occasion to 
pass specifically upon whether the liabilities of the 
bank for which the stockholders may be assessed in¬ 
clude interest on such liabilities but the United States 
Supreme Court has ruled on the point in Richmond v. 
Irons (1887) 121 U. S. 27. In that case, the Supreme 
Court said (at p. 64): 

“Three other questions raised upon the record re¬ 
main to be disposed of. The first is whether inter¬ 
est upon the debts of the bank should be allowed 
as against the stockholders from the date of the 
suspension. As the liability of the shareholder 
is for the contracts, debts, and engagements of 
the bank, we see no reason to deny to the credi¬ 
tor as against the shareholder the same right to 
recover interest which, according to the nature 
of the contract or debt, would exist as against the 
bank itself; of course, not in excess of the maxi¬ 
mum liability as fixed by the statute. In the case 
of book accounts in favor of depositors, which 
was the nature of the claims in this case, interest 
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would begin to accrue as against the bank from 
the date of its suspension. The act of going into 
liquidation dispenses with the necessity of any 
demand on the part of the creditors, and it fol¬ 
lows that interest should be computed upon the 
amounts then due as against the shareholders 
to the time of payment.” (Italics supplied.) 

The just quoted language of the Supreme Court was 
cited by this Court in United States Savings Bank et 
al ., v. Morgenthau , Secretary of the Treasury (1936), 
66 App. D. C. 234, 238, 85 F* (2d) 811, 815, a'case also 
involving a bank organized under West Virginia law. 
In deciding United Savings Bank v. Morgenthau , this 
Court said (66 App. D. C. 238): 

“It is contended by the appellants that the receiv¬ 
er’s statements of condition of the Bank’s assets 
assets disclose that the Bank is now solvent. Their 
computation, however, excludes from consideration 
the interest which has accrued upon the debts of 
the Bank since the date when the receiver took 
possession of it. It is contended by appellants 
that interest should not be computed upon the 
Bank’s debts after the time when it was closed by 
the receivership, that the claims of the creditors 
at that time became claims in rem against the 
assets of the bank and afterwards bore no interest 
as against the stockholders. In support of this 
proposition appellants cite, among other cases, 
Chemical Nat. Bank v. Armstrong (C. C. A.) 59 
F. 372, 28 L. R. A. 231. It is plain, however, that 
no part of the assets of the Bank may be turned 
over bv the receiver to the stockholders until after 
both the principal of the debts and the interest 
thereon are fully paid. In the present case the 
assets are not sufficient in value to pay both in 
full, and consequently the stockholders are not 
entitled to demand a restoration of the Bank and 
its property to them.” 
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In the present case, witness Ballance testified (R. 38) 
that he had made a calculation of interest without any 
reference to Reconstruction Finance Corporation loans 
and had based such calculation solely upon indebted¬ 
ness incurred subsequent to June 25, 1930, and remain¬ 
ing unpaid as of March 3, 1933, and taking into ac¬ 
count dividends paid subsequent to March 3, 1933, and 
that the result of such interest calculation (at 6 per 
cent) was that the interest accrued between March 3, 
1933 and July 5,1934 on claims accrued prior to March 
3, 1933 and remaining unpaid on July 5, 1934, was 
$12,174.62.’’ 

Furthermore, witness McKee testified (R. 39) with 
respect to the money borrowed by the bank from the 
Reconstruction Finance Corporation subsequent to 
June 25, 1930 and prior to March 3, 1933, the amount 
of interest actually paid by the bank to the Recon¬ 
struction Finance Corporation totaled $13,173.02. (Such 
interest was calculated only to September 13, 1933 
and, therefore, does not take into account any interest 
after that date (R. 39). Such testimony regarding 
interest was also undisputed. It results, therefore, that 
with respect to indebtedness incurred while the appel¬ 
lant was a stockholder, a total of more than $25,000.00 
of interest was actually accrued. 

3. The method used by appellant in calculating the 
amount of the indebtedness of the bank for which 
appellant is liable as a stockholder is contrary to 
the decisions of the highest court of West Virginia. 

As stated supra, the Seventh Street Savings Bank 
was closed March 3, 1933, and never performed any 
banking business after that date. The only transac¬ 
tions thereafter involved the liquidation of the assets 
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of the bank, including the borrowing of money from 
the Reconstruction Finance Corporation in order to 
pay more promptly dividends to the bank’s creditors. 
The bank was formally found insolvent December 21, 
1933, and the assessment was levied by the Comptroller 
of the Currency July 5, 1934. The only dividend paid 
prior to the levying of the assessment was the 50 per 
cent dividend paid to creditors September 25, 1933 
(R. 39). Over the objection of appellee (R. 40), the 
bank’s witnesses were permitted to testify on cross 
examination as to certain subsequent dividends paid 
to creditors and as to the existence of certain assets 
remaining in the hands of the receiver at the time 
of the trial. The admission of such evidence and 
arguments based thereon by the appellant are directly 
contrary to the decisions of the West Virginia Supreme 
Court of Appeals. The contention of appellant on this 
aspect of the case (p. 17 of the appellant’s brief) is 
summed up in the argument that her “ultimate lia¬ 
bility” is limited to her proportionate share of the 
unpaid debts of the bank accrued while she owned 
her stock and that she was entitled to have an assess¬ 
ment, if made for the par value of her shares, appor¬ 
tioned between herself and the prior owners of the 
same shares. Based upon such contentions, the appel¬ 
lant reaches the conclusion that at most she would be 
liable for only a portion of the $2,000.00 plus interest 
found by the court below to be due from her upon 
the assessment. 

In making such argument, appellant’s counsel are 
discussing her “ultimate liability,” as well as seeking 
to view the situation as it might have stood at the time 
of the trial, rather than the situation as it stood when 
the bank was found insolvent by the Comptroller of 



25 


the Currency and when the stock assessment was levied 

bv him. 

• 

The argument ignores the plain mandate of the West 
Virginia statute and the decisions of the West Vir¬ 
ginia courts, that the stock assessment shall proceed 
without realizing on assets and prior to making any ap¬ 
portionment between stockholders. 

Precisely the same contentions as are made here by 
the appellant have been made repeatedly before the 
Supreme Court of Appeals of West Virginia and have 
uniformly been rejected by that court. 

In Lawhead v. Davit, 112 W. Va. 13, 163 S. E. 629, 
630, discussed supra, the position of the stockholder 
there was that he was not liable for the stock assess¬ 
ment “because a large part of the obligations of the 
bank had accrued prior to his ownership of stock con¬ 
tending that an apportionment of the indebtedness 
among the present and former stockholders is pre¬ 
requisite to the right of the receiver to enforce liability 
against any of them,” but, as already shown, the Su¬ 
preme Court of Appeals of West Virginia rejected 
this contention, saying: 

“As the statute authorizes enforcement of the 
liability against stockholders by the receiver, with¬ 
out waiting to administer the assets of the bank 
or delaying for any other cause, it follows that 
suit or suits for that purpose must precede an 
apportionment among the stockholders of the in¬ 
debtedness.” 

In Lawhead v. Davis, supra, the court quoted ex¬ 
tensively from Tabler v. Higginbotham, 110 W. Va. 9, 
156 S. E. 751, 754, wherein it was held “that the re¬ 
ceiver of a bank, the insolvency of which has been 
determined by the commissioner of banking, may sue 
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the stockholders thereof for their constitutional liability 
before the application of the assets to its debts.” 

The court in that case further pointed out that the 
statute contemplated that more money might be col¬ 
lected from the stockholders than was necessary to 
pay the debts of the bank and further that in many 
instances the value of the bank's assets might make it 
altogether probable that but a small portion of the 
shareholders’ contribution would be needed, but that 
the statute provided for such contingencies, saying (at 
163 S. E. 630): 

‘‘The statute contemplates that more of the double 
liability might be collected than was necessary to 
discharge the debts, and it must be presumed that 
considerations of public welfare outweigh incon¬ 
venience and hardship which the stockholder might 
suffer. But it is not our province to find reasons 
for the act which is plain. The intention of the 
statute makes the law, and the cardinal rule in 
construing a statute is to find and give effect to 
that intention, even though it may not be in strict 
continuity with the letter of the law.” 

The same points also were before the Supreme Court 
of Appeals of West Virginia in Laichcad v. Garlow, 
114 W. Ya. 175,171 S. E. 250, wherein allegations were 
made precisely meeting the undisputed proof offered in 
evidence by appellee in the case at bar, that is to say, 
that it was only pleaded that a sum “in excess of” the 
par value of the outstanding stock was incurred by the 
bank while the defendant stockholder held his stock. 
In that case, the Supreme Court of Appeals of West 
Virginia said: 

“The demurrant on the hearing based his objection 
to the petition upon the fact that such notice of 
motion does not with certainty state what obliga- 
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tions accrued during the time that the defendant 
was a stockholder. In order to establish the liabil¬ 
ity of the stockholder for an assessment, it must 
appear that a substantial portion of the unpaid 
indebtedness of the bank accrued during the pe¬ 
riod that such stockholder owned the stock. This 
fact must, of course, be pleaded and proved. * * *” 

Bank of Marl inton v. King (1935) 116 \Y. Va. 259, 
180 S. E. 92, involved a similar question as to the stock 
assessment, but the Supreme Court of Appeals of West 
Virginia said: 

“The present statute seems to leave no room for 
doubt that stockholders of insolvent banking insti¬ 
tutions must pay their assessments without wait¬ 
ing for ascertainment of other assets. If there be 
a surplus above indebtedness, refund will be made 
to the stockholders.’’ 

In Lamb v. Strother (1937) 118 W. Va. 257,189 S. E. 
865, 868, the Court said: 

“The fourth point urged against the bill of com¬ 
plaint by the defendant below is that under the 
provisions of sections 2405 and 2406 of the code 
of 1906, in effect at the time he bought his stock, 
the only remedy against him was to require him to 
pay in pro rata with all other stockholders an 
amount sufficient to make good the impaired cap¬ 
ital of the bank, and upon his failure to do so, to 
have his stock in the bank sold in order to realize 
his pro rata assessment for that purpose. The 
provisions found in the statute referred to are now 
embodied in Code, 31-8-14. They are separate and 
distinct from the constitutional double liability 
provision, and, of course, if they were not, they 
could not be held to restrict or impair a liability 
imposed by the Constitution itself. We therefore 
find no sound basis upon which this contention 
could be sustained. ’ ’ 
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Throughout her argument, appellant dwells on the 
possible liability of other stockholders. Under the 
West Virginia Constitution, under the West Virginia 
Statutes, and under the decisions of the highest court 
of West Virginia appellant is liable up to 100 per cent 
of the par value of her stock for the debts accrued while 
she was a stockholder. For what amounts other stock¬ 
holders may be liable is immaterial. 

4. Dividends paid to depositors after levying of the 
stock assessment and the status of the assets of the 
bank at the time of the trial are immaterial. 

Over the objection of appellee, the trial court per¬ 
mitted appellee’s witnesses on cross-examination to 
testify to certain dividends paid to depositors after the 
levying of the stock assessment on July 5, 1934, and 
also with respect to certain assets held by the receiver¬ 
ship at the time of the trial. (R. 39, 40). Based upon 
such evidence, the appellant has argued in her brief 
(pps. 9, 10) that appellant would not be liable for the 
full 100 per cent assessment. The Supreme Court of 
Appeals of West Virginia, as shown above, has re¬ 
peatedly held, however, that the assessment should be 
proceeded with and collected without waiting for the 
liquidation of the assets of the bank. The effect of the 
contentions on this point made by the appellant are to 
attack the finding of insolvency made by the Comp¬ 
troller of the Currency, but on this point, this Court 
has already held that the finding of the Comptroller is 
not open to such attack, Hamilton v. Bergling , 66 App. 
D. C. 83, 85 F. (2d) 249, 250. 
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5. The appellant’s references to the assessment levied 
by the Comptroller of the Currency are incomplete 
and immaterial. The Supreme Court of West Vir¬ 
ginia has held that no opportionment of indebted¬ 
ness among stockholders is necessary prior to the 
levying of a stock assessment. 

Appellant in her brief (p. 5) quotes only in part 
from the “assessment” levied July 5, 1934 against 
stockholders of the Seventh Street Savings Bank. In 
reality, the part quoted in appellant’s brief is not the 
assessment at all but is the demand for payment of the 
assessment. The assessment in full with the demand 
is printed at pages 14 and 15 of the transcript of rec¬ 
ord. The part omitted by the appellant, which is the 
assessment, follows: 

“Assessment Upon Shareholders 
Treasury Department 
Office of the Comptroller of the Currency 
“In the matter of Seventh Street Savings Bank 
Washington, District of Columbia 

Washington, D. C., July 5, 1934. 
“TO ALL WHOM IT MAY CONCERN: 

WHEREAS, it appears to my satisfaction that 

in order to pay the debts of the ‘Seventh Street 

Savings Bank’, a corporation doing business in the 

District of Columbia, now in Receivership, it is 

necessarv to enforce the individual liabilitv of the 
* * 

stockholders therefor to the extent hereinafter 
mentioned, as prescribed by law. 

NOW, THEREFORE, by virtue of the author- 
itv vested in me bv law, I do hereby make an as- 
sessment and requisition upon the shareholders of 
the said ‘SEVENTH STREET SAVINGS 
BANK,’ for One Hundred Thousand ($100,000.00) 
Dollars, to be paid by them on or before the thir¬ 
teenth day of August, 1934.” 
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i Then follows the demand for the payment of the as¬ 
sessment as quoted on page 5 of appellant’s brief. 

! 6. Appellee’s demurrer to appellant’s first four pleas 
to the second count of the declaration was prop¬ 
erly sustained by the trial court. 

The declaration was originally in two counts. The 
court below having sustained a demurrer to the first 
count, that count has not been before the court since. 
Thereafter, appellant filed four pleas to the second 
i count of the declaration. Thereupon appellee filed a 
demurrer to such four pleas. The trial court having 
sustained such demurrer, appellant thereafter filed an 
“amended fifth plea’’ and the trial court having over- 
i ruled a demurrer to such “amended fifth plea”, a 
special appeal to this Court was taken on such ruling, 
and thereupon the trial was had. Appellant in her 
brief (p. 4) urges that her original four pleas to the 
second count are now before this Court for review, in 
i addition to the issues raised by the “amended fifth 
plea”. Such original four pleas are printed in the 
transcript of record at pages 19 and 20. In fact the 
points raised by such four pleas, except the defense 
of ultra vires, are embodied in the “amended fifth 
plea” upon which the trial was based. Without con¬ 
ceding that the points raised by the appellant’s orig¬ 
inal four pleas to the second count of the declaration 
are now before this Court for consideration, it is clear 
that the trial court was correct in sustaining appellee’s 
demurrer to such pleas. 

The first plea raised the point that in view of the 
fact that the entire banking business of the Seventh 
i Street Savings Bank was conducted outside of the 
State of West Virginia, the conduct of said business 
i was ultra vires , and hence appellant was not liable on 
i account of debts incurred by the bank while carrying 
on such ultra vires business. 
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This contention of appellant was based upon the 
Act of February 28, 1929, Section 3131 of the West 
Virginia Code, the caption of which is “Branch Banks 
Forbidden.” Such statute forbade any West Virginia 
banking corporation from maintaining any branch 
bank or from engaging in business in any place other 
than its principal office in the State of West Virginia. 
The answer to this contention is that the Seventh 
Street Savings Bank never had its principal office in 
the State of West Virginia, and never was a branch 
bank, since its charter provided that its principal place 
of business was to be at 1316 Seventh Street, North¬ 
west, Washington, 1). C. (r. 12). But had the business 
of the bank been ultra vires as claimed, which is not 
admitted, by continuing to do business in the District 
of Columbia, an estoppal would operate against the 
shareholders from asserting such a defense in the suit 
brought to enforce assessment liability for the benefit 
of creditors. The trial court sustained a demurrer to 
this plea and appellant in her brief gives no reasons, 
nor cites any authority, why the trial court was wrong. 
Obviously it was right. 

Casey v. Galli, 94 U. S. 673; 

Thompson v. Park Savings Bank , 77 F. (2d) 955; 

Bank of Tupola v. Stonum (Mo. 1926) 281 S. W. 

110 . 

The second original plea (r. 20) is in effect the same 
as the “amended fifth plea” (r. 23) upon which the 
trial was had and hence, even if the trial court was 
in error in sustaining a demurrer to such plea (which 
is not admitted), such error was not prejudicial to 
appellant. 

The third original plea (r. 20) is merely a denial 
that any debts or liabilities of the bank accrued during 
appellant’s stock ownership. It was proved at the trial 
that more than $100,000.00 of debts were accrued while 



32 


appellant was a stockholder and remained unpaid at 
i all times thereafter involved in the case. 

The fourth original plea (r. 20) is that appellant 
was entitled to a judicial hearing prior to the levying 
of the stock assessment. This Court has previously 
held that no such hearing or prior j'udicial determina¬ 
tion is necessary, and the West Virginia courts have 
specifically and repeatedly held to the same effect. 

Harper v. Moran, Receiver, 64 App. D. C. 210, 76 
F. (2) 980; 

Washington Loan and Trust v. Allmann, Receiver, 
63 App. D. C. 116, 70 F. (2d) 282; 

Hamilton v. Bergling, supra. 

CONCLUSION 

Since the trial court was clearly right in excluding 
from the evidence the stipulation that the Comptroller 
! of the Currency in levying the stock assessment did not 
make any apportionment of the indebtedness between 
the different stockholders of the bank, and since the 
undisputed evidence before the trial court was that 
indebtedness largely exceeding the total par value of 
the bank's outstanding stock was incurred while the 
appellant held her stock, and remained unpaid when 
the bank closed, when it was found insolvent, and when 
the stock assessment was levied, the court below could 
not have done otherwise than direct a verdict for 
appellee. 

! It is, therefore, urged that the j'udgment below 
should be affirmed. 

Respectfully submitted, 

i Brice Clagett, 

Charles E. Wainwright, 
Attorneys for Appellee. 

Southern Building. 
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APPENDIX. 

Constitution of the State of West Virginia, Article 
11, Section 6: 

“The legislature may provide, by a general 
banking law, for the creation and organization of 
banks of issue and circulation, but the stockhold¬ 
ers of anv bank hereafter authorized bv the laws 
of this state, whether of issue, deposit or discount, 
shall be personally liable to the creditors thereof, 
over and above the amount of stock held by them 
respectively to an amount equal to their respec¬ 
tive shares so held, for all its liabilities accruing 
while they are such stockholders.” 

Code of West Virginia (1932), Section 3138: 

“Liability of Stockholders.—Each stockholder 
of any banking institution, organized under the 
laws of this State, in addition to the liability im¬ 
posed upon him as a stockholder of a corporation 
under the provisions of article one of this chap¬ 
ter, shall be liable to the creditors of the banking 
institution, on obligations accruing while he is a 
shareholder, to an amount equal to the par value 
of the shares of stock held bv him; and no sale or 
transfer of the shares of stock made by any such 
stockholder, after the liability of the banking in¬ 
stitution originated or accrued, shall relieve the 
stockholder from the liability imposed by this sec¬ 
tion. Any proceeding in equity to enforce the 
liability of stockholders imposed by this section 
may be prosecuted severally against any one 
stockholder or jointly against any number of 
stockholders.” 

Code of West Virginia (1932), Section 3214: 

“If it shall appear that the assets of such insol¬ 
vent institution or other corporation are not suffi¬ 
cient to pay in full all of its creditors and deposi- 
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tors, without waiting to administer the assets of 
such institution or other corporation, or delaying 
for any other cause, in the same suit or in separate 
suits, to be forthwith instituted in the same or anv 
other jurisdiction in his name, the receiver, under 
the authority of the commissioner of banking, shall 
collect from each of the several stockholders of 
such institution or other corporation all sums for 
which they are severally liable to such institution 
or other corporation, for the benefit of its credi¬ 
tors.” 

District of Columbia Code (1929), Sec. 298: 

“Banking institutions to be under supervision 
of Comptroller of Currency.—All savings banks 
or savings companies, or trust companies, or other 
banking institutions, organized under authority of 
any act of Congress to do business in the District 
of Columbia, or organized by virtue of the laws 
of any of the States of this Union, and having an 
office or banking house located within the District 
of Columbia where deposits or savings are re¬ 
ceived. shall be, and are hereby, required to make 
to the Comptroller of the Currency and to pub¬ 
lish all the reports which national banking asso¬ 
ciations are required to make and publish under 
the provisions of sections 5211, 5212, and 5213 of 
the Revised Statutes of the United States, and 
shall be subject to the same penalties for failure 
to make such reports as are therein provided, 
which penalties may be collected by suit before the 
supreme court of the District of Columbia. And 
the Comptroller shall have power, when in his 
opinion it is necessary, to take possession of any 
such bank or company, for the reasons and in the 
manner and to the same extent as are provided 
in the laws of the United States with respect to 
national banks.” 



